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I. OVERVIEW

Respondent Stephen Eugster (Eugster) was hired to represent an
elderly client, Marion Stead (Marion), in her estate planning. Her primary
objective in hiring Eugster was to eliminate her son, Roger Samuels
(Roger), from control of her affairs because she did not trust him. Marion
also directed Eugster to (1) pursue assets that were used improperly to
overfund a trust being administered by Roger and (2) retrieve other
personal property that Roger removed from her residence.

Eugster set up Marion’s estate planning so that he would have
control over her assets instead of Roger. Eugster had Marion execute a
durable power of attorney making himself her attorney-in-fact and a living
trust making himself trustee if she were incompetent to serve as trustee.
Eugster never attempted to recover any of Marion’s assets that were used
to overfund the trust administered by Roger nor did he attempt to retrieve
Marion’s personal property from Roger.

Marion decided that Eugster‘ was not representing her interests.
She terminated him and hired lawyer Andrew Braff (Braff) to represent
her. Braff had Marion execute estate planning documents revoking the
power of attorney assigned to Eugster and designating a professional
trustee as her new attorney-in-fact and successor trustee. Braff informed

Eugster that he was terminated and that his power of attorney was



revoked, requested Marion’s client file, and directed Eugster not to
disclose Marion’s confidences and secrets to Roger. Eugster refused to
acknowledge Braff as Marion;s lawyer, refused to acknowledge the
revocation of his power of attorney, refused to turn over Marion’s client
file, and deliberately disclosed client confidences and secrets to Roger.

Instead, EuAgster recruited Roger to join him in filing a baseless
guardianship action against Marion seeking to have Roger appointed as
guardian over Marion’s person. If successful, the guardianship would
have installed Eugster as trustee over Marion’s assets and as her attorney-
in-fact. The Court dismissed the guardianship, but the action caused
serious damage to Marion, including personal humiliation, destruction of
her relationship with Roger, and $13,500 in fees and costs.

The Hearing Officer and a unanimous Disciplinary Board (Board)
recommended disbarment, finding that disbarment was the presumptive
sanction in at least' three counts and suspension was the presumptive
sanction in three counts. In his brief to the Board,? Eugster claimed that if

presented with the same situation he would “have to do it again.”

! The presumptive sanction for Count 3 was not set forth in the decision. As
discussed below, disbarment is the presumptive sanction for Count 3 for violating
RPC 1.8(b) and RPC 1.9(b).

2 See Bar File (BF) 132 at 2. FEugster represented himself pro se before the
Board.



Disbarment is the only effective means to prevent Eugster from engaging
in similar misconduct and to protect the public.

II. COUNTERSTATEMENT OF ISSUES

1. The pivotal issue at hearing was whether Eugster acted to protect
his client or intentionally sought to betray and exploit her for financial
gain. Although Eugster testified that he acted in her best interest, the
Hearing Officer did not credit his testimony. On appeal, Eugster asks the
Court to adopt the testimony that the Hearing Officer rejected. Should this
Court retry the facts?

2. The Board unanimously recommended Eugster’s disbarment for
intentionally disregarding the client’s objectives, intentionally using client
confidences and secrets to his client’s detriment, and filing a baseless
guardianship action against his former client with intent to install himself
as trustee over his client’s assets. Should this Court affirm the Board’s
sanction recommendation?

III. COUNTERSTATEMENT OF CASE

A. BACKGROUND REGARDING PRIOR ESTATE PLANNING

During the 1990s Eugster represented Roger in several legal
matters, including his marital dissolution and estate planning. Transcript
(TR) 251-52. In 2003, Roger took his mother, Marion, and stepfather,

John Stead (John), to a lawyer for estate planning services. Amended FOF



2.13% FOF 2.13.* Roger did most of the talking and Marion participated
very little. Amended FOF 2.13. Roger proofread John’s and Marion’s
wills and made corrections. TR 293; TR 297. John and Marion executed
wills that included supplemental needs trusts.’” Washington State Bar
Association (Association) Exhibit (EX) A- 2.1; EX A-3.

John and Marion were not pleased with the special needs trust
provisions in the wills that designated Roger as trustee over their
community property. TR 163-65. In December 2003, John and Marion
hired lawyer Summer Stahl (Stahl) to provide estate planning services to
eliminate the special needs provisions.® TR 164-65. In addition, they

wanted Stahl to assist in changing the beneficiary on John’s insurance

3 This refers to the Disciplinary Board’s amended finding of fact (Amended FOF)
2.13 at page 3 of the Disciplinary Board Order Adopting Hearing Officer’s
Decision With Amendments (Board’s Order). BF 157, attached as Appendix 1.
The Amended FOF contain certain paragraph numbers that were used twice. For
example, there is Amended FOF 2.21 on page 6 and Amended FOF 2.21 on page
8. Reference to those findings shall be to the paragraph and page number.

4 This refers to the Hearing Officer’s Findings of Fact, Conclusions of Law, and
Hearing Officer’s Recommendations (FOF). BF 87, attached as Appendix 2. The
FOF contain certain paragraph numbers that were used twice. For example, there
is FOF 2.23 on page 7 and FOF 2.23 on page 11. Reference to those findings
shall be to the paragraph and page number.

> Amended FOF 2.13 erroneously reflects that “Respondent” prepared the
supplemental needs trust. As indicated later in Amended FOF 2.13, this is a
typographical error. The supplemental needs trust was prepared by lawyer David
Hellenthal, not Eugster.

§ Page 6 of Bugster’s brief claims that Marion was “confused” by the special
needs provisions. This is incorrect. Marion and John simply did not like or want
the special needs trust provisions as part of their estate plan. Amended FOF
2.14; TR 233-34.



policy from Roger as trustee back to Marion, which she did. Amended
FOF 2.14.

Roger was upset about Stahl’s involvement. In December 2003,
Roger had Marion examined for competency by Duane Green, Ph.D.
Amended FOF 2.14.1; FOF 2.39; EX A-67 at 17. Dr. Green found that
Marion was competent. Amended FOF 2.14.1; EX A-67 at 17. Stahl
observed no signs of incompetency in Marion. Amended FOF 2.14.1.

On February 4, 2004, John died. FOF 2.17; TR 260. Roger was
the personal representative of John’s estate and trustee of John’s trust.
FOF 2.17; TR 261. In March 2004, Marion moved from her residence
into an assisted-living facility (Pgrkview). FOF 2.17. Roger asserted
control over Marion’s money and financial affairs, even objecting to her
request to use $100 of her own money. FOF 2.16; Amended FOF 2.19;
TR 262. Roger declined all requests to disburse funds from John’s trust to
Marion for her support. TR 394-95. Marion and Roger’s relationship
became strained. FOF 2.23 at 7. Marion did not trust Roge: and believed
he was taking her money. FO‘F 2.23 at7.

B. MARION HIRES EUGSTER FOR ESTATE PLANNING

On June 9, 2004, Marion hired Eugster to diminish Roger’s control
over her affairs, help her regain property she believed Roger possessed,

investigate the funding of John’s trust fund subsequent to his death, and



help her sell the family residence. FOF 3.9 at 28; see FOF 2.18; EX A-5.
She told Eugster that she distrusted Roger and wanted Eugster to remove
him from control of her life and her financial affairs. FOF 2.18; FOF 2.23
at 7; TR 410. Marion believed by removing Roger from control of her
affairs that she could rekindle her relationship with him. See FOF 2.23 at
7; TR 764.

On June 30, 2004, Eugster sent a letter to Marion purporting to
“fully disclose” the implications of having him represent her as a
fiduciary. EX A-12. The letter further states:

If I serve, my loyalty with regard to your affairs will be to

you and you alone. ... Itis my understanding that you
wish to be in control of your estate as long as this is
possible.

EX A-12.

Eugster inquired about John’s trust, but did nothing else to recover
assets belonging to Marion that were used improperly to overfund the
trust, such as the life insurance proceeds. FOF 2.22 at 6.’

Eugster set up Marion’s estate planning so that he could have
control over her assets. Amended FOF 2.26 at 10. He created a living
trust placing all of Marion’s assets into the trust. EX A-16. Under the

terms of the trust, Marion was designated as trustee. EX A-16. Eugster

7 Marion’s subsequent lawyer, Braff, recovered assets valued at $129,000 -
$135,000 for her from the trust being administered by Roger. FOF 2.22 at 6-7.



was designated as successor trustee if Marion was found to be
incompetent by a medical doctor, and Roger was second successor trustee.
EX A-16 at 8-9. Eugster had Marion execute a new durable power of
attorney designating himself as attorney-in-fact and Roger as successor
attorney-in-fact. EX A-17. Eugster had Marion execute a new will
naming Eugster as the personal representative. EX A-15 at 1. Under this
scheme, if Marion were ever found to be incompetent by her doctor,
Eugster would have control of her assets as trustee of the living trust.
Amended FOF 2.26 at 10. On July 9, 2004, Marion executed the will,
trust, and power of attorney prepared by Eugster. EX A-14; EX A-15; EX
A-17. The reason that Roger was named as a successor is unknown.
Amended FOF 2.21 at 6.

Marion regularly contacted Eugster regarding concerns she had
about Roger. FOF 2.26 at 8. Marion directed Eugster to retrieve certain
personal property that Roger had removed from her residence. FOF 2.23
at 11; EX A-25; EX A-28. Eugster did not try to retrieve the personal
property, but left it with Roger “in direct contravention of Marion’s
objectives.” FOF 2.23 at 11; Amended FOF 2.21 at 6; EX A-30; EX A-
36. By early August 2004, Marion and Roger were not on speaking terms.

TR 268; EX A-60 at 4.



C. MARION TERMINATES EUGSTER

On August 13, 2004, Eugster sent Marion a letter extolling Roger’s
virtues. Amended FOF 2.29 at 7; EX A-30. On September 1, 2004,
Eugster sent Marion a letter recommending that she meet with Roger
regarding the sale of her house. EX A-36. Roger had previously
discussed with Eugster that the house was supposed to be gifted to him
and that Marion was “violating” that promise. EX A-23; TR 264.
Eugster’s letter also informed Marion that Roger was “safekeeping” the
items that she had previously directed Eugster to retrieve from Roger. EX
A-36. Marion became concerned that Bugster was not representing her
interests. Amended FOF 2.29 at 7.

In early September 2004, Marion hired lawyer Braff to represent
her.® FOF 2.30 at 9. She also hired professional trustee Steven Trefts
(Trefts) and his company, Northwest Trustee and Management Services,
to protect her from Roger and Eugster. TR 388. Marion executed estate
planning documents prepared by Braff designating Trefts as successor
trustee to her trust and attorney-in-fact and revoking the durable power of

attorney and successor trustee powers previously assigned to Eugster. EX

8 Page 14 of Eugster’s brief states that “Braff acknowledged that Roger was what
Eugster described him as, a dutiful and honest son.” This statement
mischaracterizes Braff’s testimony. Braff actually testified that he did not agree
with that statement, and that at the time he read the statement [in Eugster’s letter
to Marion (EX A-30 at 2)], he did not know all of the thmgs about Roger that he
later discovered. TR 93.



A-38; EX A-39; EX A-43.

On September 9, 2004, Eugster received a letter from Braff, also
signed by Marion (1) informing Eugster that Marion had hired Braff to
represent her, (2) informing Eugster that Marion had revoked the power of
attorney assigned to Eugster, and (3) asking Eugster to send him Marion’s
client file. FOF 2.30 at 9; EX A-37. A copy of the revocation of the
durable power of attorney previously granted to Eugster was enclosed with
the letter. FOF 2.30 at 9; EX A-38. Braff needed Marion’s client file
because it contained Marion’s checkbook and other financial information
that Eugster received from Roger. TR 36; see Amended FOF 2.21 at 6.

On September 9, 2004, Eugster called Roger and asked him to join
him in a guardianship action against Marion. TR 273. Eugster told Roger
about the substance of Marion’s contacts with him. TR 273-74.

On September 13, 2004, Eugster sent a letter to Braff refusing to
recognize him as Marion’s attorney, refusing to acknowledge the
revocation of the durable power of attorney, and claiming that Marion was
incompetent. FOF 2.30 at 9; EX A-40. Eugster sent a copy of the letter to
Roger. EX A-40. Eugster refused to release Marion’s client file. FOF
2.30 at 9. Eugster vehemently refused to be terminated as Marion’s
lawyer because he would lose access to her money. FOF at 28.

Trefts, a lawyer with 40 years of experience in dealing with



guardianships and with extensive experience working with incapacitated
clients (TR 385-87), had no concerns about Marion’s capacity and opined
that she was “absolutely clear as a bell.” TR 392. When he learned that
Eugster was alleging that Marion was incompetent and might pursue a
guardianship, he met with Fugster on September 14, 2004. TR 392.
When Trefts explained that Marion was competent and that a guardianship
would be an unnecessary waste of estate resources, Eugster reacted by
becoming defensive and angry. TR 392.

On September 16, 2004, Marion resigned as trustee of her living
trust and appointed Trefts as trustee. EX A-56 at 5. She also revoked any
powers given to Eugster under the living trust.” EX A-43. On September
17, 2004, Eugster received a letter from Braff again requesting Marion’s
file and informing him that Marion “fully expects any and all
commuxﬁcations with you to remain confidential and not be passed-on to
Roger Samuels.” EX A-42. Braff’s letter also asked Eugster to advise
him of any significant changes in Marion’s competence ‘“‘since her Will,
Trust, and Power of Attorney were prepared and signed in July when
witnesses verified that she appeared to be °. . . of sound mind.”” EX A-42.

Eugster did not respond to Braff’s inquiry regarding Marion’s

® Page 13 of Eugster’s brief incorrectly states that Eugster and Roger remained
trustees on Marion’s Living Trust at the time they filed the guardianship action.
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competency and did not release Marion’s client files as requested. TR 37,
FOF 2.38 at 16. On September 20, 2004, Eugster sent Roger a proposed
petition for guardianship stating that Marion was incompetent and had
become “somewhat delusional and that she believed that [Roger] is
somehow out to take advantage of her‘ when this is not the case and that
she has been advised of this by [Eugster].” EX A-44 at 2; FOF 2.27 at 12.

On September 22, 2004, as a result of Eugster’s allegations, Braff
had Marion examined by Dr. Patrick Shannon, her personal physician, to
verify her competence. TR 103. On September 22, 2004, Dr. Shannon
issued a letter stating that he found Marion to be competent. Braff sent the
letter to Eugster on October 5, 2004. EX A-46; see EX A-51 at 3.

D. EUGSTER COMMENCES GUARDIANSHIP ACTION
AGAINST MARION

On September 27, 2004, Eugster commenced a guardianship action
against Marion, nominating Roger as her guardian. FOF 2.32 at 14; EX
A-47. Eugster never consulted with Marion or gained any approval from
her to file the guardianship or disclose any confidences or secrets. FOF
2.38 at 13. The Petition stated that Eugster “has been the attorney for Mrs.

Stead and is currently the attorney for Mrs. Stead.” EX A-47 at 4

(emphasis added). The Petition requested an order approving Eugster’s

attorney’s fees and costs connected with the guardianship and payment of
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all fees and costs for work performed by Eugster. EX A-47 at 5-6.

Eugster filed the guardianship action without any independent
investigation that would have led to a petition well grounded in fact.
FOF at 27; FOF 2.41. He made no effort to confer with Marion’s health
care providers regarding Marion’s competency. FOF 2.39-2.41. There
was no objective evidence of her declining competence. FOF 2.41; FOF
2.28 at 12-13; FOF at 26. At the time Eugster commenced the
guardianship, his last contact with Marion was on August 3, 2004 (EX A-
78 at 3; TR 435), eight weeks earlier, and Roger’s last coriversation with
Marion was in July 2004. TR 268; EX A-60 at ] 16-18.

Eugster filed the guardianship to install himself as trustee and
attorney-in-fact over Marion’s assets without familial oversight.
Amended FOF 2.26 at 10; FOF 2.42; FOF 2.34. He also sought the fees
that accompanied administering the trust and pursuing the guardianship.
FOF 2.34; FOF at 22. Eugster’s objectives in filing the guardianship
action were the “absolute opposite” of the objectives Marion had hired

him to accomplish. FOF at 30; see FOF at 22, 29. He knew that by

making Roger the guardian of Marion’s person, the family relationship

10 Page 15 of Eugster’s brief contends that by filing the guardianship action he
was attempting to protect Marion from Braff and Trefts, citing to Trefts’ October
8, 2004 letter as the basis for his suspicions. But Eugster’s petition for
guardianship was filed eleven days before Treft’s letter was sent. EX A-55.
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would be permanently ruptured. FOF 2.34. Eugster used the knowledge
he gained during his representation of Marion to destroy her relationship
with Roger. Amended FOF 2.35.

On October 7, 2004, Eugster had the Sheriff personally serve
Marion with the guardianship pleadings in a common room of the
assisted-living facility in front of her friends and other elderly residents.
FOF 2.44; FOF at 27; TR 381. Marion was humiliated by the service.
FOF 2.44; TR 381. The personal service left the impression that Eugster
was actively working with Roger against her. FOF 2.44; FOF at 27.

On October 5, 2004, Eugster received Braff’s motion for an order
authorizing the listing of Marion’s residence for sale and a motion to show
cause why Eugster should not be allowed to continue as the attorney for
Marion or the petitioner of the guardianship. EX A-52. In his motion,
Braff contended that Eugster violated a number of Rules of Professional
Conduct (RPC), including RPC 1.6 and RPC 1.9. EX A-57 at 3-4.

On October 5, 2004, Eugster received a copy of the September 22,
2004 letter from Dr. Shannon statihg that Marion was competent and was
notified that Marion appointed Trefts as trustee of her living trust. See EX
A-51 at 3; EX A-52 at 1. On October 19, 2004, Eugster received a second
report from Dr. Shannon regarding a follow-up examination of Marion on

September 30, 2004, concluding that “I find the patient [Marion] to be
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very competent.” EX A-62 at 7; EX A-64 at 6. Braff’s motion and Dr.
Shannon’s report did not deter Eugster from pursuing the guardianship.
See EX A-64.

E. DISMISSAL OF GUARDIANSHIP

During the October 19, 2004 hearing on Marion’s motion for
authorization to sell personal property and list her residence for sale,
Eugster objected to the motion claiming that the trust was not a party to
the guardianship proceeding and that he was the trustee. EX A-64 at 3.
Eugster’s position effectively hamstrung Marion’s efforts to sell her
residence and personal property and pitted Eugster against Marion. TR
106, 135-136. Eugster claimed that, in his role as trustee, he had decided
that Roger could continue to possess Marion’s personal property,
notwithstanding her prior directions to retrieve the property from Roger.
EX A-64 at 3.

At the October 19, 2004 hearing, the Coﬁrt entered an order
authorizing Braff to represent Marion in the guardianship action. FOF
2.37. The Court also expressed concern about Eugster’s ethical conduct
and directed Eugster to brief the issue. FOF 2.37; EX A-64 at 6. Two
days later, Eugster sent a letter declining to act as attorney-in-fact,

successor trustee, and guardian of Marion’s estate and asserting that Roger

was the attorney-in-fact, trustee, and guardian under the terms of the
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| documents Eugster prepared. EX A-65. Eugster executed the declination
because he had nothing left to gain financially following the court’s ethics
inquiry and the appointment of Braff. FOF 2.37 at 16; FOF at 27. By
executing the declination, Eugster knew that if Marion was found to be
incompetent, Roger would be in complete control of Marion and her
assets, which was directly contrary to Marion’s objectives. Amended FOF
2.26 at 10.

By letter dated October 25, 2004, Braff asked Eugster to provide
Marion’s client file prior to the hearing scheduled for November 9, 2004.
EX A-66. Eugster refused to do so until the guardianship proceeding was
dismissed. EX A-76; see EX A-73.

On October 26, 2004, the Guardian ad Litem (GAL) in Marion’s
guardianship action, James Woodard (Woodard), issued a report
concluding that (1) Marion was capable of managing her personal and
financial affairs and did not need a guardian, and (2) if a guardian were to
be appointed, it should not be Roger. EX A-67; Appendix 3. Woodard’s
conclusion was supported by Dr. Shannon’s report, Woodard’s interview
with Marion, and his interviews with her mental health professionals (Dr.
Duane Green, Joyce Lingerfeld), her lawyers and other professionals
(Summer Stahl, Stephen Trefts, Sandy Calbreath, Paul Buxton, and David

Hellenthal), her friends (Marilyn Haney, Lynn McCain, Dennis Sweeney,
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and Ora Mae Sackman), and the administrator at Parkview (Mary Wear).
EX A-67. Eugster had not contacted any of these individuals regarding
Marion’s competency before pursuing the guardianship.

On November 17, 2004, Eugster withdrew his petition for
guardianship, leaving Roger as the sole petitioner in the guardianship
action. EX A-72. On February 1, 2005, the court entered a stipulated
order dismissing the guardianship. EX A-76.1. Eugster subsequently
returned Marion’s client file. See EX A-76. The guardianship
proceedings cost Marion $13,500 in legal fees and costs. FOF 2.32 at 9;
TR 384. After the guardianship proceedings were dismissed, Braff
pursued the assets that had been used to overfund John’s trust, the assets
that Marion initially hired Eugster to pursue. FOF 2.18; FOF 2.22 at 6-7;
see EX A-5; EX A-8; EX A-77. The guardianship proceedings delayed
Braff’s pursuit of these assets. TR 58. Through Braff’s efforts, Roger
returned assets belonging to Marion valued at between $129,000 -
$135,000. FOF 2.22 at 7, TR 57.

The guardianship action destroyed what was left of Roger and
Marion’s relationship. Amended FOF 2.26.1 at 10. The last time they
spoke was on October 19, 2004. TR 267. In November 2006, Marion
died. TR 636. She was 90 years old at the time. Roger did not attend her

memorial service. FOF 2.15. Marion’s will left no gifts to Roger or his
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daughter Emilie. EX A-82. Instead, she left most of her estate to Roger’s
ex-spouse and an animal shelter. EX A-82. In February 2007, Roger
commenced an action contesting Marion’s will and trust. TR 282.

F. PROCEDURAL FACTS

On March 6, 2006, a review committee ordered this matter to
hearing. BF 1. On March 29, 2006, the Association filed the formal
complaint. BF 2. The hearing was held during March 5-9, 2007.

On May 24, 2007, the Hearing Officer filed her decision,
concluding as follows:

e Count 1. Eugster violated RPC 1.2(a)."" Disbarment is the

presumptive sanction for Eugster’s misconduct under

American Bar Association Standards for Imposing Lawver
Sanctions (1991 ed. & 1992 Supp.) (ABA Standards) § 7.1.

e Count 2. FEugster violated RPC 1.6(a). Suspension is the
presumptive sanction for Eugster’s misconduct under ABA
Standards § 4.22.

e Count 3. Eugster violated RPC 1.9(b) and RPC 1.8(b).

e Count 4. Eugster violated RPC 1.9(a). Suspension is the
presumptive sanction under ABA Standards § 4.32.

e Count 5. Eugster violated RPC 1.15(d). Suspension is the
presumptive sanction under ABA Standards § 4.12.

e Count 8. Eugster violated RPC 3.4(c) by violating Washington

" The former RPC apply because Eugster’s conduct preceded the adoption of the
current RPC in September 2006. All references to the RPC will be to the former
RPC unless otherwise indicated. The applicable former RPC are attached as
Appendix 4.
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Superior Court Civil Rule (CR) 11. Disbarment is the
presumptive sanction under ABA Standards § 6.21.

e Count 9. Eugster violated RPC 8.4(d). Disbarment is the
presumptive sanction under ABA Standards § 7.1.

FOF at 21-30, attached as Appendix 2. The Hearing Officer
recommended that Eugster be disbarred and that he pay $13,500 in
restitution to Marion’s estate. FOF at 30-33.

On January 25, 2008, the Disciplinary Board unanimously adopted
the Hearing Officer’s decision with several modifications to clarify the
findings. Amended FOF, BF 157, attached as Appendix 1.

IV. SUMMARY OF ARGUMENT

FEugster appeals the Board’s unanimous recommendation for
disbarment, asserting that his version of the facts should be accepted as
true and that his misconduct was permissible under RPC 1.13.

Eugster’s challenges to the findings of fact are deficient because he
failed to adequately identify the challenged findings as assignments of
error, failed to include his legal argument within his brief, and failed to
demonstrate that the challenged findings are not supported by substantial
evidence.

Eugster’s contention that his conduct was permissible under RPC
1.13 and other statutes is based on the faulty premise that this Court must

accept his version of the facts as true without demonstrating that the
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contrary findings of fact are not supported by substantial evidence. The
unchallenged findings, which are verities on appeal, demonstrate that RPC
1.13 does not apply to Eugster’s conduct because he did not “reasonably
believe” that Marion could not act in her own best interest. The
unchallenged findings determined that Eugster engaged in multiple acts of
misconduct for his own financial purposes and had no reasonable basis to
believe that Marion was incompetent.

The unanimous Board correctly recommended disbarment because
(1) disbarment is the presumptive sanction for at least three of the seven
counts of misconduct and (2) the five applicable aggravating factors
outweigh the one mitigating factor. Eugster has failed to present any
analogous cases demonstrating that disbarment is not a proportionate
sanction for his misconduct. Eugster betrayed his client’s loyalty and tried
to rbb her of her autonomy. This Court should affirm the Board’s
unanimous recommendation to disbar Eugster.

V. LEGAL ARGUMENT

A. STANDARD OF REVIEW

This Court gives considerable weight to the hearing officer’s
findings of fact, especially in regard to the credibility of witnesses, and
will uphold those findings so long as they are supported by “substantial

evidence.” In re Disciplinary Proceeding Against Poole, 156 Wn.2d 196,
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209, 125 P.3d 954 (2006). “‘Substantial evidence exists if a rational, fair-
minded person would be convinced by it. Even if there are several
reasonable interpretations of the evidence, it is substantial if it reasonably

supports the finding.” Rogers Potato Serv., L.L.C. v. Countrywide Potato,

L.L.C., 152 Wn.2d 387, 391, 97 P.3d 745 (2004) (citations omitted); In re

Disciplinary Proceeding Against Guarnero, 152 Wn.2d 51, 59-60, 93 P.3d

166 (2004).

This Court reviews conclusions of law de novo. Poole, 156 Wn.2d
at 209. It also reviews sanction recommendations de novo, but in light of
the Disciplinary Board’s “unique experience and perspective in the
administration of sanctions,” the Court departs from the Board’s sanction
recommendation only if it can articulate a specific reason to do so. In re

Disciplinary Proceeding Against Egger, 152 Wn.2d 393, 404-05, 98 P.3d

477 (2004) (quotations omitted). While the Court has plenary authority
over lawyer discipline, it generally affirms the Board’s sanction
recommendation unless “it can articulate a specific reason to reject it.”
Guarnero, 152 Wn.2d at 59 (quotations omitted). The Court hésitates to
reject the Board’s recommendation if it is unanimous. Id.

B. EUGSTER’S ASSIGNMENTS OF ERROR ARE NOT

SUPPORTED BY ARGUMENT AND MAY NOT BE
CONSIDERED

Assignments of error that are not supported with argument and
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citations to authority are not considered. State v. Fortun, 94 Wn.2d 754,

756, 626 P.2d 504 (1980); Howell v. Spokane & Inland Empire Blood
Bank, 114 Wn.2d 42, 46, 785 P.2d 815 (1990).

Eugster‘s brief contains two assignments of error. The first claims
that the findings of fact are confusing and deny Eugster due process. The
second claims that the Hearing Officer erred by denying Eugster’s various
motions to dismiss. Eugster’s brief fails to present argument on either
assignment of error. Instead, his brief contains a footnote referring to the
briefing he previously submitted on the issues. It appears that Eugster is
attempting to incorporate by reference his briefing to the Hearing Officer,
the Chief Hearing Officer, and the Board. But a party may not incorporate
by reference parts of its trial vbrief into its appellate brief, as this would
violate the page limit for briefs to the prejudice of the other party. US

West Communications, Inc. v. Utils. & Transp. Comm’n, 134 Wn.2d 74,

111-12, 949 P.2d 1337 (1997). State v. Kalskosky, 121 Wn.2d 525, 540
n.18, 852 P.2d 1064 (1993). Neither of Eugster’s assignments of error
may be considered because they are not supported by argument and

citations.

C. EUGSTER’S FAILURE TO BRIEF CHALLENGED
FINDINGS MAKES THEM VERITIES ON APPEAL

Eugster’s challenges to specific findings of fact that are contained in
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his appendix do not comply with the rules, and are legally insufficient to
warrant consideration.

The Rules of Appellate Procedure (RAP) require the appellant to set
forth assignments of error for each challenged finding:

"A separate assignment of error for each finding of fact a
party contends was improperly made must be included with
reference to the finding by number. The appellate court will
only review a claimed error which is included in an
assignment of error or clearly disclosed in the associated
issue pertaining thereto.

RAP 10.3(g); In re Disciplinary Proceeding Against Burtch, 162 Wn.2d

873, 895, 175 P.3d 1070 (2008) (brief that fails to make separate
assignments of error for each challenged finding of fact is insufficient to
challenge findings). A general assignment of error to the “findings of

fact,” or to “the findings relating to X,” is insufficient under the RAP

10.3(g). 3 Karl B. Tegland, Washington Practice: Rules Practice, RAP
10.3 at 33 (6™ ed. 2004). Eugster’s brief fails to set forth any assignments
of error for the findings of fact that he appears to be challenging.'

The RAP provide that “an appendix may not include materials not
contained in the record on review without permission from the appellate
court.” RAP 10.3(a)(8). “[A]n appendix may not contain argument and

may not be used to circumvent the rules governing the length of a brief.”

12 Bugster’s brief also fails to comply with RAP 10.4(c), which requires the text
of challenged findings to be included in the brief or appendix.
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Washington Appellate Practice Deskbook §19.7(14) (3d ed. 2005). The
RAP limits the appellant’s brief to 50 pages. RAP 10.4(b). The RAP

require the text of any brief to appear double spaced. RAP 10.4(a)(1).

Eugster’s appendix should not be considered because (1) it contains
argument, not materials contained in the record, and (2) it would cause the -
brief to exceed the 50 page limit if properly formatted to the double
spaced requirement.

Assuming that the argument contained in Eugster’s appendix could
be considered, it is legally deficient. An appellant’s brief is insufficient if
it contains merely a recitation of the facts that are favorable to the

appellant while ignoring other testimony. In re Disciplinary Proceeding

Against DeRuiz, 152 Wn.2d 558, 572, 99 P.3d 881 (2004); In re Estate of
Lig_t, 135 Wn.2d 518, 532, 957 P.2d 755 (1998) (Court declined to scour
the record and construct arguments for counsel). The failure to
sufficiently brief challenged findings makes those findings verities on

appeal. In re Disciplinary Proceeding Against Whitney, 155 Wn.2d 451,

467, 120 P.3d 550 (2005). Eugster’s brief merely presents his version of
the facts and fails to brief the challenges to findings sufficiently. Thus, it

cannot be considered. Burtch, 162 Wn.2d at 896.
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D. THE HEARING OFFICER AND BOARD PROPERLY
DETERMINED THAT EUGSTER’S DEFENSES WERE
WITHOUT MERIT

The focus of Eugster’s argument is that the Hearing Officer and
Board erred by rejecting his defenses. A hearing officer may find
misconduct by drawing reasonable inferences from the facts. See In re

Disciplinary Proceeding Against VanDerbeek, 153 Wn.2d 64, 82-84, 101

P.3d 88 (2004). When proving misconduct, the Association is not required
to disprove the other theories presented by the respondent. Guarnero, 152
Wn.2d at 60-61. The Hearing Officer and Board considered and rejected
Eugster’s defenses as described below.

| 1. The Hearing Officer and Board Properly Determined that

Eugster’s Misconduct Was Motivated by His Own
Financial Interests, Not the Interests of Marion

Eugster contends that he acted to fulfill his obligations to Marion.
A hearing officer’s determination of a respondent lawyer’s state of mind is
a factual determination and, as such, is given great weight. In re

Disciplinary Proceeding Against Longacre, 155 Wﬁ.Zd 723, 744,122 P.3d

710 (2005). The Hearing Officer’s decision, as adopted by the Board,

found that Bugster “betrayed” and “exploited”” Marion for financial gain: 13

3 Some of the findings set forth below are located in the conclusion of law
section. Findings of fact should be treated as findings of fact, notwithstanding
that the finding is commingled with a conclusion of law or otherwise mislabeled.
Ferree v. Doric Co., 62 Wn.2d 561, 567, 383 P.2d 900 (1963).
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e “[Marion] was an elderly woman whose attorney [Eugster]
betrayed her by exploiting the difficult relationship she had with
her son, leaving her and her estate isolated from family oversight.
Respondent didn’t just omit an investigation, he manipulated the
judicial system for his own benefit.” FOF at 26.

e ‘“Respondent didn’t just engage in a conflict of interest, he
prepared the action and then asked Roger to join him in an action
that would resulted [sic] in the absolute opposite of the objective
his client had hired him to accomplish.” FOF at 30.

e “[Eugster] wanted control of [Marion’s] money.” Amended FOF
2.26.1 at 10. “The only apparent reason for this filing would be to
install Respondent as trustee and as attorney-in-fact over
[Marion’s] assets.” FOF 2.42. “He sought control over his client’s
substantial estate and the fees that accompanied that trust.” FOF at
22.

e “There was only one reason for Mr. Eugster to be so vehement in
his refusal to be terminated as Ms. Stead’s lawyer. He would lose
access to her money.” FOF at 28. “Respondent Eugster
substituted his judgment for hers [Marion], he took her money, not
to achieve her objectives, but to impose his own objectives.” FOF
at 28-29.

o “Respondent declined the power of attorney two days after the
court asked him to brief those [conflict of interest] issues and after
Mr. Braff was appointed counsel for [Marion] in the guardianship
action. He had nothing left to gain.” FOF 2.37 at 16; FOF at 27.
The findings by the Hearing Officer and the Board that Eugster’s
misconduct was the result of his attempt to gain control of Marion’s assets
and exploit Marion’s difficult relationship with her son are supported by
substantial circumstantial evidence:
e Eugster was informed that Marion did not trust Roger and wanted

him removed from control over her life and financial affairs
believing that eliminating Roger from control would rekindle their
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relationship. TR 410; TR 763-64; TR 814.

Eugster had Marion execute a power of attorney naming himself as
her attorney-in-fact, and a trust naming himself as successor
trustee. EX A-16; EX A-17.

Eugster had witnesses sign declarations that Marion was competent
and of sound mind when she executed the will and power of
attorney on July 6, 2004. EX A-14; EX A-15.

Eugster’s notes of his conversations with Marion imply that she
understood the issues regarding the special needs trust, the
- insurance, her assets and what she hired Eugster to do. See EX A-
4; EX A-5; EX A-9, EX A-10.

Eugster’s letters to Marion imply that he believed she was
competent. EX A-12; EX A-30; EX A-36. For example, on
August 24, 2004, Eugster felt that Marion could handle the sale of
her residence. See EX A-31; EX A-32.

The first time that Eugster raised the issue of Marion’s competency
was on September 9, 2004, the day he was terminated. TR 273-74;
see EX A-40. At that time, the last direct contact he had with
Marion was on August 3, 2004. EX A-78 at 3; TR 435.

Eugster claimed that Marion was incompetent without any
independent investigation as to Marion’s competence. See EX A-
79. He made no effort to contact any professionals or individuals
who had daily contact with Marion. See EX A-79. The only
professionals who Eugster had contacted, Braff and Trefts, opined
that Marion was competent. TR 392; TR 37-38; see EX A-42.
Eugster did not reply to Braff’s request to advise him of the factual
basis for his claim that Marion was incompetent. TR 37; EX A-42.

Eugster filed the guardianship action as Marion’s attorney without
her knowledge or consent. TR 444-46.

At the time Eugster filed the guardianship, Marion was in an
assisted living facility with people to check on her, regular meals,
social contact; friends visited, she was safe, she had a lawyer, and
an independent trustee was looking after her finances. See EX A-
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67.

Eugster disclosed client confidences to Roger, including that
Marion did not trust Roger and thought that he was taking
advantage of her. EX A-44 at 1-2; TR 273-74.

Eugster filed a guardianship action against Marion, nominating
Roger as her guardian in direct contravention of Marion’s
objectives. EX A-47 at 3; see EX A-12.

At the October 19, 2004 hearing, Eugster claimed that he was now
trustee over Marion’s assets. EX A-64 at 3.

Eugster declined his position as trustee and attorney-in-fact only
after receiving Dr. Shannon’s report that Marion was competent,
and being directed by the Court to brief the ethical issues regarding
his conflict of interest. EX A-65; EX A-64 at 6.

Page 17 of Eugster’s brief claims that the basis for his

“impression” that Marion was not competent was that (1) she desired to

contest John’s will, (2) she had constant contact with her stock broker,

Paul Buxton (Buxton), (3) her frequent communications with Eugster’s

office, and (4) her decisions to sell the home and furnishings without the

professionals recommended by Eugster. None of this conduct connotes

incompetency nor does it overcome the substantial evidence that supports

the Hearing Officer’s findings. First, Marion’s concern about the special

needs trust in John’s will was warranted because $130,000 of Marion’s

assets were improperly used to overfund the trust administered by Roger

and Roger refused to disburse any trust assets to Marion. FOF 2.22 at 6-7.

Second, Buxton testified that he did not consider Marion’s calls to his
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office as improper in anyway and that her calls gave him no reason to
question her competency. TR 210. Third, Marion’s frequent contacts
with Eugster’s office were warranted because Eugster would not follow
through on tasks, such as retrieving Marion’s personal property from
Roger. See EX A-13, EX A-20, EX A-‘21, EX A-25, EX A-28. Fourth,
there is nothing about a client wanting to hire his or her own real estate
agent instead of using one recommended by a lawyer that connotes
incompetence. See EX A-67 at 13-14 (discussing Marion’s contacting a
realtor). If anything, the conduct described above demonstrates that
Marion was fully competent and wise enough to terminate Eugster and
hire other counsel when she realized that Eugster was not pursuing her
‘objectives.

Page two of Eugster’s brief cites to the following statement in Dr.
Shannon’s report (EX A-62 at 6) out of context as grounds that Marion
was incompetent: “she has psychologic conditions with major depressive
disorder.” EX A-62 at 6. Dr. Shannon’s report repeatedly concludes that
Marion is competent and reflects that Marion’s depression was being
successfully treated and had no impact on her competency. EX A-62 at 6-
7. Moreover, there is no evidence in the record that Eugster knew or
suspected that Marion was depressed. Eugster received Dr. Shannon’s

report on October 19, 2004, three weeks after he filed the guardianship.
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EX A-64 at 6. Two days after receiving Dr. Shannon’s report, Eugster
filed his declination to serve as successor trustee and attorney-in-fact. EX
A-65. He withdrew his guardianship petition within a month. EX A-72.

Eugster’s self-serving statements regarding his state of mind and
motivations were properly rejected by the Hearing Officer and the Board,
and directly contradict the findings, which are verities on appeal.
Whitney, 155 Wn.2d at 467. Therefore, his statement of facts and factual
arguments must be rejected.

2. The Hearing Officer and Board Properly Rejected

Eugster’s Defense that His Actions Were Authorized
Under RPC 1.13(b)

Eugster claims that the Hearing Ofﬁcer and Board erred by not
‘a‘c'cept’ingl his defense that his actions were authorized by RPC 1.13(b),
which provides as follows:

(b) When the lawyer reasonably believes that the client

cannot adequately act in the client's own interest, a lawyer

may seek the appointment of a guardian or take other
protective action with respect to a client.

Eugster could not seek a guardianship under RPC 1.13(b) because
the rule “governs situations in which a client’s impairment is so severe
that the client cannot effectively participate in a client-lawyer dialog at all,
and thus cannot direct the lawyer’s work or act on her advice.” G. Hazard,

Law of Lawyering § 18.6 at 18-44 (3d ed. Supp. 2005). Here, there was

no evidence whatsoever that Marion could not participate in a client-
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lawyer dialog. Eugster’s own notes from his conversations with Marion
demonstrate her ability to participate in a client-lawyer dialog and make
decisions. EX A-4, EX A-5, EX A-9. RPC 1.13(b) is intended to shield
the client; it is not to be used as a means to betray a client’s trust and gain
access to the client’s assets, as the unanimous Board and Hearing Officer
found here. FOF 2.42; FOF 3.11; FOF at 22, 26, 29, 30.

In addition, Eugster could not seek a gﬁardianship under RPC
1.13(b) because he did not have a “reasonable belief” that Marion could
not act on her own. Page two of Eugster’s brief erroneously claims that
the term “reasonably believes” in RPC 1.13(b) denotes a purely subjective
standard. He is mistaken. The terminology section of the RPC provides
that “‘reasonably believes’ when used in reference to a lawyer denotes that
the lawyer believes the matter in question and that the circumstances. are
such that the belief is reasonable.” RPC 1.1(i) (emphasis added); see also
RPC 1.1(h) (““Reasonable’ . . . when used in relation to conduct by a
lawyer denotes the conduct of a reasonably prudent and competent
lawyer.”). Eugster also claims that there is an “unfair double standard
which to judge an attorney’s conduct” under RPC 1.13(b). There is no
double standard. The standard is simply one of objective reasonableness.

After considering Eugster’s testimony and demeanor at the

hearing, the Hearing Officer found that Eugster’s claim that he was acting
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under former RPC 1.13(14 was not credible. FOF 2.25 at 11. As discussed
above, the Hearing Officer found, as a factual matter, that Eugster’s state
of mind and motivation for seeking the guardianship was his own financial
gain, not Marion’s benefit. FOF 2.42; FOF 2.26 at 11; FOF 3.11; FOF at
22,26, 28-30. The Board affirmed the Hearing Officer’s findings.

Moreover, the Hearing Officer and Board were correct in finding
that such a belief was not reasonable under the circumstances. FOF at 23.
The Hearing Officer found that “there was no objective evidence of
declining competence” and that Eugster “did not do a reasonable inquiry.”
FOF 2.41. Eugster made no reasbnable investigation into the facts before
filing the baseless guardianship that was aimed at taking Marion’s
autonomy. FOF 2.39-2.41.

Eugster’s assertion on page 27 of his brief that the Hearing Officer
and Board erroneously applied the current RPC 1.14(b), the successor to
former RPC 1.13(b), instead of RPC 1.13(b) is unsubstantiated
speculation. There are no substantive changes between former RPC
1.13(b) and current RPC 1.14(b). Even assuming that the Hearing Officer
applied the amended rule, under any view of the circumstances, Eugster’s

conduct was not reasonable and was done for an improper purpose. FOF

" The Hearing Officer’s finding actually refers to RPC “1.16.” This is a
typographical error - the Hearing Officer was plainly referring to former RPC
1.13, which was Eugster’s defense.
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at 25. The Board and Hearing Officer properly concluded that Eugster’s
actions were motivated by self interest. FOF at 26, 28-29, 30; FOF 2.42.
Moreover, Eugster’s RPC 13(b) defense is legally insufficient
because he did not have authority under RPC 1.13(b), which applies to a
“client,” not a former client. This is particularly true when Marion was
adequately protected by her lawyer, Braff, a trustee and attorney-in-fact
(Trefts), and was living well at an assisted-living facility. FOF 2.38 at 13.
Eugster’s own assessment of what is in the best interests of Marion is not a
correct basis to seek a guardianship under RPC 1.13(b). ABA Comm. on
Ethics and Prof’l Responsibility, Formal Op. 96-404 (1996) (ABA Model
Rule 14(b) does not authorize the lawyer to take action because the client
is not acting in what the lawyer believes to be the client’s best interest, but
only when the client “cannot adequately act in the client’s own interest.”)
Finally, Eugster’s argument that due process requires this Court to
grant him “qualified immunity” merely because he asserts that he acted
pursuant to RPC 1.13 is without men't.v There is no due process
requirement to accept as true a respondent lawyer’s statements and
defenses regarding his motivations, especially when the lawyer fails to
demonstrate that the findings rejecting his defenses are in error. Eugster’s
due process argument is based on the premise that he was acting as a

“conscientious lawyer.” The Hearing Officer and Board found otherwise.
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3. Eugster Failed to Raise the “Vulnerable Adult Services”
Statute as a Defense and the Statute Does Not Apply to His
Conduct

Eugster claims that the Hearing Officer and Board erred because
he acted in compliance with RCW 74.34, the Washington Vulnerable
Adult Statute (WVAS). Eugster did not raise WVAS as a defense during
the hearing. This Court should not consider it. RAP 2.5(a); In re

Disability Proceeding Against Diamondstone, 153 Wn.2d 430, 441- 42,

105 P.3d 1 (2005) (declining to reach issue not raised at hearing because
Association was deprived of opportunity to develop record).

Moreover, Bugster’s argument is frivolous because his conduct in
this case is not remotely related to conduct covered by the WVAS. That
statute deals with reporting abuse and neglect to the DepMent of Social
and Health Services (DSHS) and law enforcement agencies. RCW
74.34.020(4); RCW 74.34.05. There is no evidence that Eugster ever
made a report to DSHS or the law enforcement agency about abuse. The
WVAS allows reporting “when there is reasonable cause to believe an
adult is being . . . financially exploited.” RCW 74.34.035. As discussed
above, the Hearing Officer and Board found that Eugster’s actions in
pursuing the guardianship were not reasonable but were pursued for
Eugster’s benefit. FOF 2.41; FOF at 26-27. There is no evidence of

financial exploitation by Trefts or Braff. To the contrary, they prevented
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Eugster from gaining control of Marion’s assets. See EX A-76.1. Unlike
Eugster, Braff recovered Marion’s assets from Roger valued at $129,000 -
$135,000. FOF 2.22 at 6-7. The statute is inapplicable.

E. THE HEARING OFFICER APPLIED THE CORRECT
STANDARD OF PROOF

Eugster claims error because the “clear preponderance of
evidence” standard of proof was applied instead of the “clear and
convincing evidence” burden of proof. In January 2008, this Court
resolved this issue: “We have consistently held that clear preponderance of
evidence is the relevant burden in disciplinary proceedings, and there is no
reason to change the burden at this time, linguistically or otherwise.”
Burtch, 162 Wn.2d at 895."

Eugster erroneously claims that the Hearing Officer applied the
wrong standard of proof in Count 1 because the conclusion states that the
count was “proved beyond a doubt.” Eugster’s argument is without merit.

When Eugster filed a motion challenging the standard of proof, the

* Contrary to Bugster’s assertion, there is no difference between “clear
preponderance of evidence” and “clear and convincing evidence.” Nguyen v.
State, Dep’t of Health Medical Quality Assurance Comm’n, 144 Wn.2d 516, 525,
529, 533, 29 P.3d 689 (2001) (“clear and convincing evidence” used
interchangeably with “the intermediate clear preponderance standard” and “clear
preponderance” standard), cert. denied, 535 U.S. 904 (2002); Vanasse v. Cavey,
167 Wash. 238, 241, 243, 9 P.2d 60 (1932) (both standards wused
interchangeably); El Ranco, Inc. v. First Nat’l Bank of Nevada, 406 F.2d 1205,
1216 (9" Cir. 1968) (finding that “clear and convincing evidence” and “clear
preponderance of evidence” set out the same standard of proof), cert. denied, 396
U.S. 875 (1969).
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Hearing Officer specifically found that the ‘“clear preponderance of
evidence” standard applies. FOF at 33. Throughout her decision, the
Hearing Officer repeatedly made it clear that she was applying the “clear
preponderance of evidence” standard of proof. FOF 3.20; FOF at 24, 25,
28, 33. The “beyond a doubt” language used for Count 1 was superfluous.
See FOF 2.21 at 10. The Hearing Officer was not applying a different
standard; she merely was emphasizing that it was uncontested that Eugster
did not abide by Marion’s decisions to eliminate Roger from any control
over her affairs. FOF 2.21. The Board specifically clarified the matter by
amending the conclusion of law in FOF 3.1 to state that Count 1 was
proven by a clear preponderance of evidence. Amended FOF 3.1 at 12.
Eugster did not challenge Amended FOF 3.1.

In any event, even if the Hearing Officer applied a “beyond a
doubt” standard, this standard is higher than the “clear preponderance”
standard; it is even greater than the “beyond a reasonable doubt” standard.
Therefore, if there is error, it was harmless.

F. THE HEARING OFFICER AND BOARD PROPERLY FOUND
THAT EUGSTER VIOLATED THE RPC AND THAT

DISBARMENT IS THE APPROPRIATE SANCTION FOR
EUGSTER’S MISCONDUCT

The Hearing Officer and Board correctly concluded that the

Association proved seven counts of misconduct by a clear preponderance
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of evidence. Disbarment is the presumptive sanction for Count 1, Count
3, Count 4, Count 8, and Count 9, and suspension is the presumptive
sanction for Count 2 and Count 5.

1. Count 1: The Hearing Officer and Board Properly Found that

Eugster Violated RPC 1.2(a) and that Disbarment Is the
Presumptive Sanction for that Violation

The Hearing Officer and Board correctly determined that Eugster
violated RPC 1.2(a) by knowingly and intentionally failing to abide by his
client Marion’s objectives of representation, which were to remove her
son Roger from control of her affairs, re-take control of her financial
affairs, and re-claim property she believed Roger had kept in violation of
her wishes. Amended FOF 3.1. Eugster’s brief merely presents his
version of the facts without demonstrating any error in the findings. As
discussed above, Eugster’s claim that he filed the guardianship solely for
Marion’s benefit was soundly rejected by the Board and the Hearing
Officer.

The Hearing Officer and Board correctly determined that |
disbarment is the presumptive sanction for Count 1 under ABA Standards
§ 7.1. FOF at 23. It provides:

Disbarment is generally appropriate when a lawyer

knowingly engages in conduct that is a violation of a duty

owed as a professional with the intent to obtain a benefit

for the lawyer or another, and causes serious or potentially
serious injury to a client, the public, or the legal system.
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Eugster did not challenge the application of this presumptive

sanction.

2. Count 2: The Hearing Officer and Board Properly Found that
Eugster Violated RPC 1.6(a) and that Suspension Is the
Appropriate Presumptive Sanction for that Violation

The Hearing Officer and Board correctly determined that Eugster
violated RPC 1.6(a) by knowingly and intentionally disclosing Marion’s
confidences and secrets to Roger and other third partieé; FOF at 23-24.

Page 28 of Eugster’s brief claims that the record fails to ident_ify
the secrets and confidences Eugster disclosed. He is incorrect. On
September 9, 2004, Eugster called Roger and asked him to join him in a
guardianship action against Marion. TR 273. He told Roger about the
substance of Marion’s contacts with him. TR 273-74. In addition, on
September 20, 2004, Eugster sent Roger a proposed petition for
guardianship stating that Marion was incompetent and had become
“somewhat delusional and that she believed that [Roger] is somehow out

to take advantage of her when this is not the case and that she has been

advised of this by [Eugster].” EX A-44 at 2 (emphasis added); FOF 2.27

at 12. FOF 2.27 sets forth confidences and secrets disclosed by Eugster in
the guardianship petition.

The Hearing Officer and Board correctly determined that
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suspension is the presumptive sanction for Count 2 under ABA Standards

§ 4.22. It provides:

Suspension is generally appropriate when a lawyer
knowingly reveals information relating to the
representation of a client not otherwise lawfully permitted
to be disclosed, and this disclosure causes injury or
potential injury to a client.

Eugster has not challenged the application of ABA

Standards § 4.22.

3. Count 3: The Hearing Officer and Board Properly Found that

Eugster Violated RPC 1.9(b) and RPC 1.8(b); Disbarment Is

the Applicable Presumptive Sanction for that Violation

In Count 3, the Hearing Officer and Board correctly determined

that Bugster intentionally violated RPC 1.9(b) and RPC 1.8(b) by

knowingly using Marion’s confidences and secrets to her disadvantage in

connection with the guardianship action. Amended FOF 3.3 at 13.

Neither the Board nor the Hearing Officer determined the

applicable ABA Standards section for Count 3. Disbarment is the

appropriate sanction for Eugster’s violation of RPC 1.9(b) and RPC 1.8(b)

in Count 3 under ABA Standards § 4.21, which provides as follows:

4.21

Disbarment is generally appropriate when a lawyer, with
the intent to benefit the lawyer or another, knowingly
reveals information relating to representation of a client not
otherwise lawfully permitted to be disclosed, and this
disclosure causes injury or potential injury to a client.
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Application of ABA Standards § 4.21 is supported by the findings
of fact. Eugster intentionally revealed information relating to his
representation of Marion to Roger when he disclosed confidences and
secrets to support the guardianship petition. Amended FOF 3.3.
Eugster’s disclosures of Marion’s confidences in support of the
guardianship petition were intended to benefit himself. FOF 2.42; FOF at
22, 26, 28-29; Amended FOF 3.3. Eugster failed to demonstrate that he
was lawfully permitted to disclose the information. FOF 2.28 at 12. The
disclosure of confidential information, which was used in the petition as a
basis to commence the guardianship, caused injury to Marion, including
humiliation, the loss of her relationship with Roger, and $13,500 in fees
and costs. Amended FOF 3.3; FOF 2.26; FOF 2.32 at 9; FOF 2.44.
Therefore, disbarment is the presumptive sanction for Count 3.

4. Count 4: The Hearing Officer and Board Properly Found

that Eugster Violated RPC 1.9(a); Disbarment Is the
Appropriate Presumptive Sanction for that Violation

Page 32 of Eugster’s brief argues that he did not violate RPC
1.9(a) because (1) the Board incorrectly presumed that Eugster’s interests
were not aligned with Marion’s interests, and (2) Eugster was not
represenﬁng anyone in the guardianship action.

RPC 1.9(a) provides as follows:

A lawyer who has formerly represented a client in a matter shall not
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thereafter: (a) represent another person in the same or a substantially
related matter in which that person’s interests are materially adverse
to the interests of the former client unless the former client consents
in writing after consultation and a full disclosure of the material
facts.

In the context of RPC 1.9(a), “another person” refers to
representing a person other than the former client. Eugster effectively

represented another person when he represented himself pro se in the

guardianship against Marion. See In re Disciplinary Procéeding Against
Haley, 156 Wn.2d 324, 338, 126 P.3d 1262 (2006) (lawyer acting pro se is
representing a client for purposes of RPC 4.2(a)). Eugster considered
himself as both the petitioner and the attorney for petitioner in the
guardianship proceedings. EX A-46 at 6. He identified himself as the
attorney for the petitioner in the pleadings and during the October 19,
2004 hearing, and he sought attorney fees for time spent in connection
with the guardianship. EX A-47 at 5-6; EX A-48 at 7; EX A-49; EX A-64
at 3; see EX A-79.

Eugster’s interests were materially adverse to Marion’s. It is
difficult to conceive of a more materially adverse position than seeking to
remove a client’s autonomy against her will without making any
reasonable inquiry into the client’s competence. FEugster’s guardianship
sought to install Roger as Marion’s guardian, which was directly contrary

to Marion’s objectives. FOF 2.31 at 14. During the guardianship, Eugster
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opposed Marion’s request to list her residence (EX A-64 at 2-3), a task
that Eugster was previously attempting to pursue before the homeowner’s
insurance expired (EX A-30 at 2). He also opposed Marion’s request to
direct Roger to return her personal property. EX A-64 at 3-4.

Eugster’s contention that the Board assumed that all guardianships
are adversarial is unsubstantiated speculation. Although some
guardianship actions are not adversarial, the transcript from the October
19, 2004 hearing and the related pleadings demonstrate that Eugster’s
guardianship against Marion was clearly adversarial. See EX A-64; EX
A-52; EX A-54; EX A-57; EX A-60; Moreover, Eugster has not directly
challenged any findings regarding the adversarial nature of the
guardianship (FOF 2.31 at 14; FOF 2.34 at 15; FOF 2.37), so they are
verities on appeal. Whitney, 155 Wn.2d at 467. The Board properly
concluded that Eugster violated RPC 1.9(a) by filing his guardianship
action against Marion.

Applying ABA Standards § 4.32,'® the Hearing Officer and Board
determined that suspension is the presumptive sanction for Eugster’s

violation of RPC 1.9(a) by pursuing a guardianship against Marion.

16 ABA Standards §4.32 provides that “[SJuspension is generally appropriate
when a lawyer knows of a conflict of interest and does not fully disclose to a
client the possible effect of that conflict, and causes injury or potential injury to a
client.”
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Eugster has not challenged the application of this presumptive sanction.
The findings also support a presumptive sanction of disbarment for Count
4 under ABA Standards § 4.31, which provides as follows:

Disbarment is generally appropriate when a lawyer, without

the informed consent of client(s):

(a) engages in representation of a client knowing
that the lawyer’s interests are adverse to the client’s
with the intent to benefit the lawyer or another, and
causes serious or potentially serious injury to the
client; or. ..

(c)  represents a client in a matter substantially
related to a matter in which the interests of a present
or former client are materially adverse, and
knowingly wuses information relating to the
representation of a client with the intent to benefit
the lawyer or another and causes serious or
potentially serious injury to a client.

Eugster knew that his interests were materially adverse to Marion’s
interests when he commenced the guardianship action against her and
personally served her. FOF at 25; FOF 2.34 at 15; FOF 2.37 at 16.
Eugster knowingly used information relating to his representation of
Marion when he disclosed confidences and secrets to Roger in pursuit of
the guardianship action and exploited his knowledge of her difficult
relationship with Roger. FOF at 26; EX A-42; EX A-44 at 1-2. Eugster
intended to benefit himself by attempting to assert control over Marion’s

assets in his role as successor trustee and attorney-in-fact and by seeking

attorney fees. FOF at 26; FOF at 30. Eugster’s actions caused serious
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personal and financial harm to Marion. FOF 2.26 at 12; FOF 2.32 at 9;
FOF 2.44 (see analysis under Count 3). Disbarment is the appropriate
presumptive sanction under ABA Standards § 4.31(a) and (c).

5. Count 5: The Hearing Officer and Board Properly Fouﬁd

that Eugster Violated RPC 1.15(d) and that Suspension Is
the Presumptive Sanction for that Violation

The Hearing Officer and Board correctly determined that Eugster
violated RPC 1.15(d) after he was terminated by knowingly refusing to
turn over to Marion the client file and other papers belonging to her. FOF
at 25-26. The Hearing Officer and Board properly determined that
suspension is the presumptive sanction for Eugster’s misconduct under
ABA Standards § 4.12."7 BEugster does not challenge the Hearing Officer
and Board’s analysis of his violation of RPC 1.15(d) or the .presumptive
sanction of suspension.

6. Count 8: The Hearing Officer and Board Properly Found

that Eugster Violated RPC 3.4(¢c) and that Disbarment Is
the Presumptive Sanction for that Violation

The Hearing Officer and Board correctly determined that Eugster
violated RPC 3.4(c) by filing a guardianship against Marion without any
reasonable basis, a violation of CR 11. FOF 2.39-2.41. RPC 3.4(¢)

prohibits a lawyer from knowingly disobeying an obligation under the

74,12 Suspension is generally appropriate when a lawyer knows or should
know that he is dealing improperly with client property and causes injury or
potential injury to a client.
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rules of a tribunal. RPC 3.4(c). RPC 3.4(c) applies to court rules.

Annotated Model Rules. of Prof’] Conduct, 330-34 (6th ed. 2007). Under
CR All, the signature of a lawyer or party on a pleading constitutes a
certificate by the party or attorney “that to the best of the party’s or
attorney’s knowledge, information, and belief, formed after reasonable

inquiry, it is well grounded in fact and is warranted by existing law. . . .”

Prior to filing guardianship proceedings, a lawyer is obligated to

perform an investigation, including the following:

26 Cheryl C. Mitchell & Fred H. Mitchell, Washington Practice: Elder

Law and Practice § 4.46 at 472-73 (2d ed. 2004). As discussed above, the

An attorney is obligated to pursue the least restrictive
alternatives for assistance when a person is experiencing a
degree of disability or incapacity. All alternatives to a
guardianship [including trusts or powers of attorney]™® must
be explored, based on both statutes and constitutional

‘considerations.

An attorney who is considering the filing of a guardianship
Petition must perform an investigation to determine
whether or not a guardianship is necessary. The attorney
must gather information regarding the medical condition of
the Alleged Incapacitated Person (AIP) and determine if a
reasonable basis exists for such a Petition. If there is a lack
of adequate information to indicate such a basis, an
attorney has a duty to perform further investigation.

Hearing Officer and Board found that Eugster performed no reasonable

investigation. FOF 2.41. By pursuing a guardianship, he pursued the

8 RCW 11.88.030(1).
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most restrictive alternative when he knew that Marion had less restrictive
alternatives, including a trust and a power of attorney.

Eugster does not specifically challenge the findings of fact
regarding this count, but rather presents his version of the facts, which was
not accepted by the Hearing Officer or Board. The unchallenged findings
of fact are verities on appeal. Whitney, 155 Wn.2d at 467.

Page 31 of Eugster’s brief claims that RPC 3.4(c) only applies if
and when the judge in the underlying proceeding finds that the lawyer
violated the court rule. Eugster cites no authority for this proposition.
Nor does he provide any reason why such a requirement would make any
sense.

The Washington Supreme Court has the exclusive responsibility
for the lawyer discipline system in Washington. Rule 2.1 of the Rules for
Enforcement of Lawyer Conduct (ELC); Whitney, 155 Wn.2d at 555-56
(rejecting argument that superior court has sole jurisdiction over activities
of a guardian ad litem). Persons carrying out the functions set forth in the
ELC do so under the authority of the Supreme Court. ELC 2.1. Thus, the
Hearing Officer and the Board have authority to determine whether
Eugster violated CR 11 in order to determine whether he violated RPC
3.4(c).

The Hearing Officer and Board correctly determined that
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disbarment is the presumptive sanction under ABA Standards § 6.21,
which provides as follows:

6.21 Disbarment is generally appropriate when a lawyer
knowingly violates a court order or rule with the
intent to obtain a benefit for the lawyer or another,
and causes serious injury or potentially serious injury
to a party or causes serious or potentially serious
interference with a legal proceeding.

Eugster does not challenge the application of ABA Standards §
6.21 to his misconduct.

7. Count 9: The Hearing Officer and Board Properly Found
that Eugster Violated RPC 8.4(d) and that Disbarment Is

the Presumptive Sanction for that Violation
The Hearing Officer and Board correctly determined that Eugster

violated RPC 8.4(d), which prohibits a lawyer from engaging in conduct
prejudicial to the administration of justice, when he commenced the
guardianship action against Marion. The Hearing Officer and Board
applied ABA Standards § 7.1, which is set forth above on page 36, to
Eugster’s violation of RPC 8.4(d). Eugster does not challenge the
application of RPC 8.4(d) and ABA Standards § 7.1 to his misconduct.

8. The Hearing Officer and Board Properly Found that

Disbarment Is the Appropriate Sanction for Eugster’s
Misconduct under the ABA Standards

The Hearing Officer’s decision, as unanimously adopted by the
Board, establishes that the Association proved seven counts of misconduct

and that disbarment is the presumptive sanction for at least three of the

- 46 -



seven counts. In addition to the three counts, the application of the
findings to the ABA Standards demonstrates that disbarment is also the
presumptive sanction for Count 3 and Count 4.

This Court has found that where there are multiple ethical violations,
the “vltimate ,sanction imposed should at least be consistent with the
sanction for the most serious instance of misconduct among a number of

violations.” In re Disciplinary Proceeding Against Petersen, 120 Wn.2d

833, 854, 846 P.2d 1330 (1993) (quoting ABA Standards at 6). Here,
because the presumptive sanction for five counts is disbarment, the overall
sanction is disbarment.

The Hearing Officer’s decision, as adopted by the Board, found
that the following five aggravating factors applied to Eugster’s
misconduct: (1) selfish motive,” (2) multiple offenses, (3) refusal to
acknowledge wrongful nature of conduct, (4) vulnerability of victim, and
(5) substantial experience in the practice of law. FOF at 19-20. The only
applicable mitigating factor is “absence of disciplinary record.” FOF at

20-33. Although page 18 of Eugster’s brief claims that the Hearing

¥ Although the Hearing Officer entered a finding that Eugster had a selfish
motive (FOF 3.11 at 19), she apparently inadvertently omitted this aggravating
factor in the analysis of the charges. See FOF at 22, 24. The Hearing Officer
repeatedly found that Eugster’s misconduct was motivated by financial gain in
her analysis of the charges and, therefore, the aggravating factor applies. See
FOF at 22, 23, 26-28, 30-32.
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Officer and Board failed to give full consideration to mitigating factors,
the brief does not discuss any omitted mitigating factors. The five
aggravating factors outweigh the one mitigating factor, obviating any
argument that a downward departure from the presumptive sanction of
disbarment must be warranted.

Eugster’s contention that disbarment is not éppropriate because
this proceeding only involves a single act of alleged misconduct is
inaccurate. As discussed above, Eugster engaged in seven RPC violations
involving many acts of misconduct. In any event, the presumptive
sanction imposed is not mitigated merely because Eugster’s misconduct

involved one client. See, e.g., In re Disciplinary Proceeding Against

Miller, 149 Wn.2d 262, 66 P.3d 1069 (2003) (disbarring a lawyer who
borrowed money from client and prepared a will naming himself as

beneficiary).

G. UNANIMITY AND PROPORTIONALITY FURTHER
WARRANT DISBARMENT

After applying the aggravating and mitigating factors, this Court
considers whether the degree of unanimity among the Board and the
proportionality of the sanction justify departure from the Board’s

disbarment recommendation. In re Disciplinary Proceeding Against

Marshall, 160 Wn.2d 317, 348, 157 P.3d 859 (2007). The Court will
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adopt the Board’s recommended sanction unless the sanction is not
proportionate or the Board was not unanimous in its decision. Burtch, 162
Wn.2d at 899. Here, the Board’s recommendation for disbarment is
unanimous.

When considering proportionality of the recommended sanction,
the Court considers similar cases in which the same sanction was
approved or disapproved. Marshall, 160 Wn.2d at 348. The respondent
lawyer bears the burden of proving that the recommended sanction is
disproportionate to other similar cases. Id. at 349. Eugster’s brief cites
three cases, none of which is remotely analogous to the present case.
None of the cases cited by Eugster involve misconduct for failing to abide
by client objectives, betraying a client by using client confidences and
secrets against the client, and filing a baseless guardianship action against
the client in an effort to take away the client’s liberty. Moreover, unlike
the present case, suspension was the presumptive sanction in one case,
Marshall, 160 Wn.2d at 350, and reprimand was the presumptive sanction
in the other case. Poole, 156 Wn.2d at 243.

Page 39 of Eugster’s brief cites to the Burtch case for the apparent

contention that Burtch’s misconduct was more reprehensible than his own.
Many a lawyer who has committed serious misconduct can point to a

second lawyer who was disbarred for misconduct even more egregious; it
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does not follow that the lawyer should not be disbarred. If it were so, then
only one lawyer would ever deserve disbarment: the one whose
misconduct was the worst. Eugster cannot carry his burden of proof by
pointing to disbarred lawyers who did worse things than he has done;
rather, he must show that there are cases sufficiently similar to his own in
which disbarment was disapproved by this Court. He has failed to do so.

V1. CONCLUSION

“Respondent Eugster filed a court action in direct opposition to his
client’s wishes, using information she gave him in confidence to do so,
with no independent investigation whatsoever.” FOF at 32. His actions
“diminished trust in the profession.” FOF at 27. The Hearing Officer
observed that “[t]his blow to the confidence in the legal system can only
be repaired slowly, and must begin with removing Mr. Eugster as a threat
to the public.” FOF at 32. This Court should affirm the Board’s
unanimous recommendation to disbar Eugster and order Eugster to pay
$13,500 in restitution to Marion’s estate.

RESPECTFULLY SUBMITTED this z_”w day of May, 2008.

WASHINGTON STATE BAR ASSOCIATION

Jonitts i Barrhe

onathan Burke, Bar No. 20910
Disciplinary Counsel
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' recommending disbarment following a hearing.

BEFORE THE
DISCIPLINARY BOARD
OF THE
WASHINGTON STATE BAR ASSOCIATION

Inre Proceeding No. 06#00029

STEPHEN K. EUGSTER, DISCIPLINARY BOARD ORDER

ADOPTING HEARING OFFICER'S
Lawyer (Bar No. 2003). DECISION WITH AMENDMENTS

meeting on automatic review of Hearing Officer Jane Bremner Risley's decision

Having reviewed the documents designated by'the parties and heard oral
argument:
IT IS HEREBY ORDERED THAT the Amended Findings of Fact,

Conclusions of Law and Hearing Officer's Recommendation are
~approved with the attached modifications. '

The Board adopts the Hearing Officer's disbarment recommendation.

The vote on this matter was 9-0.

Order Adopting Hearing Officer Decision with WASHINGTON STATE BAR ASSOCIATION
amendment-Eugster 2101 Fourth Avenue — Suite 400

Page 1 of 13 . Seattle, WA 98121-2330
O R E G E g\\s A L (206) 727-8207

" This matter came before the Discipiinary Board at fts September 21, 2007|
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Those voting were: Andrews, Carison, Darst, Dickinson-Mina, Hollingsworth,
Lee, Madden, Mosner and Romas.

Kuznetz and Fine recused and were not present for argument or dehberatlcns

Dated this 25th day of January 200

Canison, Vice Chair
iSciplinary Board

| certify that | caused a copy of the oy M@U}"(’)\f l(Dd -Q&VTU/\-;

to be delivered 1o the Office of Disciplinary Counse! and to be mailad
to Shann N -udnean

CreSH\MDnNUJ

Respondent/Respandent’s Counsel

. by Certified/tirst class mail,
S%?tdgg pxegal on the >

day of JMU\PAJ) 205y

Clerk/Colisel to tt C asuplinary Board

Order Adopting Hearing Officer Decision with WASHINGTON STATE BAR A$SOCIATION
amendment-Eugster 2101 Fourth Avenue — Suite 400
Page 2 of 13 Seattle, WA 98121-2330
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|| Many of these modifications are made to clarify the findings, rather than make actual = |

substan’tivé changes. The Disciplinary Board does not usually modify findings under
these circumstances. In this case, the Board determined that the Findings as a whole |

were so confusing that the modifications were necessary to prevent confusion.

FINDINGS OF FACT
2 13 In 1997, Ms. Stead and John Stead (the Steads) retained Respondent,

Steve Eugster, to prepare estate planning documents. (Respondent's Exhibits 7-11).
In 2003, the Steads had been advised by an accountant to review ’_cheir estate
planning. Subsequently, Roger took the Steads to Spokane and Respondent prepared
new documents, including supplemental needs trusts, were executed. Roger did much
of the talking because John couldn't explain things that well, and his mother
participated very little. In those wills, (Hellenthal Wills Respondent's Ex 12 & 13,
Associations 2.1 & 3) Roger would inherit John and Ms. Stead's home, and his

daughter, Emilie, would be the beneficiary of the residual trust. Those wills were

2 14 Ms. Stead contacted Summer Stahl, an attorney in Colville, Washihgton,
who early iln'her career took estate planning training, and has since taken
Washington's guardian ad litem training, several times about her dissatisfaction with
the Hellenthal wills. Ms. S;ta'hl chénged the beneficiary on a life insurance policy from

Roger as trustee back to Ms. Stead.

' Original Finding 2.13 stated “In 1997 Ms. Stead and John Stead had the respondent,
Steve Eugster prepare estate planning documents. (Respondent's Exhibits 7-11). Roger testified
that in 2003, his mother Ms. Stead and her husband John, had been advised by an accountant to
review their estate planning. Subsequently, Roger testified he took them to Spokane and new
documents, including supplemental needs trusts, were executed. Roger testified he did much of
the talking because John couldn't explain things that well, and his mother participated very
little. In those wills, (Hellenthal Wills Respondent's Ex 12 & 13, Associations 2.1 & 3) Roger
would inherit John and Ms. Stead's home, and his daughter, Emilie, would be the beneficiary of
the residual trust. Those wills were signed in October of 2003.” '
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2.14.1 Ro‘gef came into the home one day for a regular visit and Ms. Stahl was
there. Roger “was very upset by this. This is a betrayal of confidence in the family."
Roger told Ms. Stahl that he did not believe his mother was competent. Ms. Stahi
began paying special attention to Ms. Stead's actions. Ms. Stahl sawA no problems Wlth .
Ms. Stead's competence. Ms. Stahl also testified her father had dementia and her |
mother-in-law was currently "in a unit" so she was aware there could -be good days
and bad days. Ms. Stah! testified that she withdrew from the matter because she
believed Roger thought his mother was not capable of dealing with things, but Ms.
Stead disagreed. Ms. Stahl was concerned for the family relationship. Ms. Stahl's
testirhony that Ms. Stead said she didn't want the trust was re-iterated by Mr. Eugster,

and several persons interviewed by the Guardian ad Litem, (Associations exhibit 67).

2 14.1 This encounter, in January 2004, prompted Roger to have Ms Stead
examined for testamentary capacity by Dr. Green, a psychologist in Spokane. Dr.
Green noted “an interpersonal issue between Ms. Stead and her son." "The poor

woman was desperate, as she had no access to funds. The poor woman had her

|| husband.dying and. was very. upset." Roger fold Dr. Green that "she had accused me |

of malfeasance and hired an attorney. | won't do anything without having her
evaluated.” Association's Exhibit 67, page 17. Mr. Stead died in February 2004. 2

2 Original Findings 2.14 stated: »gummer Stahl, an attorney in Colville, Washington, who
early in her career took estate planning training, and has since taken Washington's guardian
ad litem training testified that Ms. Stead spoke to her several times about her dissatisfaction
with the Hellenthal wills. Ms. Stead and John asked, and Ms. Stahl accomplished, a change
of beneficiary on a life insurance policy from Roger as trustee back to Ms. Stead. Roger

|| testified he came into the home one day for a regular visit and Ms. Stahl was there. He said "l

was very upset by this. This is a betrayal of confidence in the family." This encounter
prompted Roger to have Ms. Stead examined by Dr. Green, a psychologist in Spokane for
testamentary capacity. The guardian ad litem reported his conversation with Dr. Green noting

I that"there was clearly an interpersonal issue between Ms. Stead and her son." "The poor

woman was desperate, as she had no access to funds. The poor woman had her husband
dying and was very upset." Roger told Dr. Green that "she had accused me of malfeasance
and hired an attorney, | won't do anything without having her evaluated." Association's
Exhibit 67, page 17. This occurred in January of 2004 and Mr. Stead died in February. Ms.
Stahl testified Roger had called her saying he didn't think his mother was competent, so Ms.
Stahl began paying special attention to Ms. Stead's actions. She testified she saw no
problems. Ms. Stahl also testified her father had dementia and her mother-in-law was

(footnote continued on next page)
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2 15 Ms. Stead's neighbor, from 1981 until she left the house in 2004 was
Marilyn Haney. Marilyn characterized Ms. Stead as "sharp as & tack", and testified that
Ms. Stead often complained about Roger to her and believed Roger was taking her |
money. Ms. Haney runs a retail store in Colville, and she thought Roger believed
people were trying to cheat him. She believes numerous people who move to a small
town from a big area had the same attitude. Marilyn continued to visit Ms. Stead up
until her death and said Ms. Stead was extremely disappointed in Roger over the
guardianship. Ms. Haney notified Roger within an hour of Ms. Stead's death and

Roger did not attend his mother's funeral.?

2 19 When Ms. Stead asked Roger to get her $100 from her own money, he
“asked her why she needed a hundred doliars when everything was already paid for
except for a woman who came in every two weeks to wash and cut her hair. | was
concerned that she might be hand tipping people inappropriately. That would have

been her way."

‘Surrently "in a unit" so she was-aware there could-be good-days and bad-days.-Ms. Stahl- -~ e

testified that she withdrew from helping Ms. Stead because she believed Roger thought his
mother wasn't capable of dealing with things, but Ms. Stead disagreed and she could see
that was going to-turn into a big mess. She testified she was concerned for the family
relationship. Ms. Stahl's testimony that Ms. Stead said she didn't want the trust was re-
iterated by Mr. Eugster, and several persons interviewed by the Guardian ad Litem,
(Associations exhibit 67)." '

3 Original Finding 2.15 stated: Ms. Stead's neighbor, from 1981 until she left the house in 2004
was Marilyn Haney. Marilyn characterized Ms. Stead as "sharp as a tack”, and testified that
Ms. Stead often complained about Roger to her and believed Roger was taking her money. Ms.
Haney runs a retail store in Colville, and she testified she thought Roger believed people were
trying to cheat him. She testified numerous people who moved to a small town from a big area
had the same attitude. Marilyn continued to visit Ms. Stead up until her deéath and said Ms.
Stead was extremely disappointed in Roger over the guardianship. Ms. Haney testified she
was notified within an hour of Ms. Steads-death and that Roger did not attend his mother's
funeral. : '

4219 Roger testified that his response to his mother requesting that he get her $100 from her
own money was "l asked her why she needed a hundred dollars when everything was already
paid for except for a woman who came in every two weeks to wash and cut her hair. | was
concerned that she might be hand tipping people inappropriately. That would have been her
Way."

(footnote continued on next page)
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2 21 To accomplish the short circuit, Mr. Eugster drafted a new will and a trust.
to be funded by her property, with Ms. Stead as trustee, Respondent as successor,
and Roger as successor to Respondent. A durable power of att;brney was also signed, |
with Respondent Eugster holding the poWer of attorney and Rober as the successor. |
Ms. Steéd did sign the documents, with Roger as successor. Respondent Eugster
testified that Ms. Stead wanted him to be the trustee and hold the power of attorney,
with her son Roger as successor in both roles. Ms. Stead did not testify during. this
proceeding, so why she would agree fo have Roger as successor remains a mystery.
Later that summer, Ms. Stead left a message that the wills were wrong. Mr. Eugster did
get the check book and the bills from Roger. Ms. Stead also wanted some property

returned to her, Mr. Eugster never accomplished that, and indeed sent a letter saying,

{| "Roger has them for safekeeping." Respondent never responded to this allegation.

The 1997 Eugster will and the 2003 Hellenthal will left Ms. Stead and John's
residence in Colville to Roger. The 2004 Eugster will did not leave the house to
Roger.’

2.24 Roger suggested, as personal representative of John Stead's estate, that the

||house-be in Ms. Stead's.name.. Roger believed his mother would understand tangible |

property easier than investments, Roger was opposed to selling the house because he
thought Ms. Stead should still be able to return to it and because of the amount of

personal property still there that had to be gone through. Roger left Mr. Eugster a

3 Original Finding 2.21: To accomplish the short circuit Mr. Bugster drafted a new will and
a trust to be funded by her property, with Ms. Stead as trustee, Respondent as successor, and Roger
as successor to Respondent. A durable power of attorney was also signed, with Respondent Eugster
holding the power of attorney and Roger as the successor. Ms. Stead did sign the documents, with
Roger as successor. Respondent Eugster testified that Ms. Stead wanted him to be the trustee and
hold the power of attorney, with her son Roger as successor in both roles. Ms. Stead did not testify

|| during this proceeding, so why she would agree to have Roger as successor remains a mystery.

Later that summer, Ms. Stead left a message that the wills were wrong- Mr. Bugster did get the
check book and the bills from Roger. Ms. Stead also wanted some property returned to her, Mr.,
Eugster never accomplished that, and indeed sent a letter saying, "Roger has them for safekeeping.”
Respondent never responded to this allegation. The 1997 Bugster will and the 2003 Hallenthal will
left Mis. Stead and John's residence in Colville to Roger. The 2004 Eugster will did not leave the
house to Roger. :
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message asking why the house was not being left to him in the July will, as it had been

in the two prior wills.®

2 29 On August 13, 2004 Mr, Eugster sent a letter to Ms. Stead extolling Roger's | -
virtues. That letter became the substance of a conversation between Ms. Stead and
Andrew Braff in early September. Ms. Stead asked Mr. Braff if Mr. Eugster represented
her or Roger. Ms. Stead repo.rted the same thing to the guardian ad litem. A September
|, 2004 letter from Mr. Eugster to Ms. Stead reported paying bills, including one to
Roger for purchases made for Ms. Stead on June 22, 2004. The letter also suggested
they have ameeting and that Roger should join them.”

2.32 On September 27, 2004, Respondent Eugster filed a guardianship action -
regarding Ms. Stead. Mr. Eugster said he was Ms. Stead's attorney, and used his bar
number when he signed the petition. Roger signed on the line labeled
Petitioner/Attorney. Both men testified that Respondent Eugster asked Roger to join
him in the petition and that Roger _supplied some of the necessary information for the
pAc‘f:f.’g_i“”c’i‘gpjﬁogler subsequently hired another atforney to représen’t him in the
quardianship. It could not be determined who decided to name Roger as Ms. Stead's |
proposed guardian. Respondent concurred in the proposed guardian by signing the
petition. Respondent's withdrawal of the guardianship petition was filed by the clerk on
November 15, 2004, and a stipulated order of dismissal filed on February 1,2005. The

®Original Finding 2.24: Roger testified it was his suggestion as personal representative of John
Stead's estate that the house be put in Ms. Stead's name because she would better
understand the tangibleproperty over the investments and that he was opposed to selling the.
house because he thought she should still be able to return to it and because of the amount of
personal property still there that had to be gone through. Roger had left a message at the
Eugster law office asking why the house was not being left to him in the July will, as it had been
in the two prior wills. :

7 Original Finding 2.29: On August 13, 2004 Mr. Eugster sent a letter to Ms. Stead extolling Roger's virtues. That’ 7

letter became the substance of a conversation between Ms. Stead and Andrew Braff'in early September. Mr, Braff
testified Ms. Stead wanted to know who Mr. Eugster was representing her or Roger. Ms. Stead reported the same
thing to the guardian ad litem. A September [, 2004 letter from Mr. Eugster to Ms. Stead reported paying bills,
including one to Roger for purchases made for Ms. Stead on June 22, 2004. The letter also
suggested they have a meeting and that Roger should join them.
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cost of litigating the guardianship was $13,500. In the year since her husband died, Ms. |

Stead lost her relationship with her son and was forced to defend herself against a

guardianship action commenced by Mr. Eugster®

2 21 The Respondent violated former RPC 1.2(a), Scope of Represen’cation. A
lawyer shall abide by a client's decisions concerning the objeétives of representation, ... |
and shall consult with the client as o the means by which they are pursued. Ms. Stead
wanted Roger to have no control over her affairs, and did not want him to inherit her
estate. This was initially accomplished by a will, a power of attorney, and a trust signed
by Ms. Stead in July of 2004. Curiously, Roger is still a successor trustee and power of
attorney, but Ms. Stead did sign the wills. Roger's declaration quoting Ms. Stead's
statement that she wanted to "clean up this mess and get my son back" and
Respondent's testimony that he somehow felt Ms. Stead wanted him to repair her .
relationship with Roger (see 2.34 below) support the odd result of the documents
drafted by Respondent in June and July of 2004. Roger was no longer in direct control

|| of Ms. Stead's finances.?
13

®Original Finding 2.32: On September 27, 2004 Respondent Eugster filed a guardianship action

regarding Ms. Stead. Mr. Eugster said he was Ms. Stead's attorney, and-used his bar number
when he signed the petition, Roger signed on the line labeled Petitioner/Attorney. Both men
testified that Respondent Eugster asked Roger to join him in the petition and that Roger
supplied some of the necessary information for the petition. Roger subsecuently hired another
attorney to represent him in the guardianship. Who made the decision to ask that Roger be
made Ms. Stead's guardian is not known, but Respondent Eugster concurred in the petition
requesting Roger be the guardian when he signed it. Mr. Treft, Mrs, Stead's trustee after
Eugster, testified the cost of litigating the guardianship was$13,500. Respondent Eugster's
withdrawal of the guardianship petition was filed by the clerk on November 15, 2004, and a
stipulated order of dismissal filed on February 1, 2005, In the year since her husband died, Ms.
Stead lost her relationship with her son and was forced to defend herself against a '
guardianship action commenced by Mr. Eugster.

® Original 2.21 The respondent violated former RPC 1.2(a), Scope of Representation. A lawyer
shall abide by a client's decisions concerning the objectives of representation, ... and shall
consult with the client as to the means by which they are pursued. Ms. Stead wanted Roger to
have no control over her affairs, and did not want him to inherit her estate. This was initially
accomplished by a will, a power of attorney, and a trust signed by Ms. Stead in July of 2004,
Curiously, Roger is still a successor trustee and power of attorney, but Ms. Stead did sign the
wills. Roger's declaration saying "clean up this mess and get my son back" and Respondent's
testimony that he somehow felt

(footnote continued on next page)
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2.22 Respondent Eugster filed a guardianship action that would have put Roger
in charge of Ms. Stead's person and made Mr. Eugster the trustée of the trust he had
set up for her. He argued to the court on October 19, 2004 duriﬁg the guardia'nshipi' E
action that Ms. Stead was competent when she signed the estate planning documents
in July of 2004, and that she had since lost capacity and insisted he was still her lawyer
under the power of attorney. Conversely, in his Proposed Finding of Fact, submitted to
this Hearing Officer on April 4, 2007, Respondent claimed that he now realized Marion
Stead was incompetent when she executed the Will, the Trust, and the POA, on July 9,
2004.[ Proposed Finding 198] In thisguardianship action, he sought to have Roger
appointed as Ms. Stead's guardian, in direct contravention to his client's objectives. If
Ms. Stead was incompetent in July 2004, then Respondent's appointment as |
successor frustee and the power of attorney were of not valid and his arguments
regarding revocation of the Power of Attorney were meaningless. If Ms. Stead was
incompetent on July 9, 2004, there was no valid power of attorney, contraryAto

Respondent's.claims in the guardianship pleadings.”®

Ms. Stead wanted him to get she and Roger back together (see 2.34 below) support the odd
result of the documents drafted by Respondent in June and July of 2004, Roger was no longer | -
in direct control of Ms. Stead's finances. ' e

1 Original 2.22 Respondent Eugster filed a guardianship action that would have put Roger in
charge of Ms. Stead's person and made Mr. Eugster the trustee of the trust he had set up for
her. He argued to the court on October 19,2004 during the guardianship action that Ms. Stead
was competent when she signed the estate planning documents in July of2004, that she had
since lost capacity and and insisted he was still her lawyer under the power of attorney. In his
proposed finding of fact he proposed finding # 197 "On September 16, 2004, Respondent
started preparing guardianship pleadings to commence a guardianship for the benefit of Marion
Stead" #198 "He (Respondent) told Roger that he now realized Marion Stead was incompetent
when she executed the Will, the Trust, and the POA, on July 9, 2004." In this action, he sought
to have Roger installed as Ms. Stead's guardian, in direct contravention to the objectives of the
representation she had set forth for Respondent Eugster in June of 2004. Had he believed the _|.
proposed findings at the time he proposed the guardianship, his defense that he was her
attorney falls under it's own weight. If Ms. Stead was incompetent, then his appointment as
successor trustee and the power of attorney were of little if any consequence, and his
arguments regarding if or when the Power of Attorney was revoked meaningless. If Ms. Stead
was incompetent on July 9, 2004, there was no valid power of attorney, contrary to the
guardianship pleadings. '
: (footnote continued on next page)
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2 24 Ms. Stead did not want Roger to have anything to do with her property or.
her finances. Respondent continued to champion Roger to Ms. Stead, telling her that |
Roger was a good son and was taking care of her. Responderjt told Paul Buxton that |-
Roger was more than capable of handling Ms. Stead's affairs. Respondent also
argued against appointing Stephen Trefts as trustee for Ms. Stead. Respondent felt like
a member of the family in this case, like- a son. Respondent testified "...my impression

was that she somehow wanted me to bring her and Roger back together." TR 7641

2 26 The client's objectives were to get Roger out of her financial affairs while
improving their personal relationship. Nothing could have been more damaging to Ms.
Stead than this guardianship action. Respondent initially wanted control of Ms. Stead's
finances. lf she was competent, she remained trustee, with power of attorney going to
Respondent, who argued she had no ability to change the trust to name a new trustee.
If Ms. Stead was found incompetent after signing the July 2004 Eugster estate planning
documents, Respondent was the trustee and held durable power of attorney for Mr.
Stead. Additionally, Roger would have been appointed guardian of her person.

B
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2.26.1 Respondent argued the frust was not before the guardianship court. He |

wanted control of the client's money. Respondent eventually declined to serve as
trustee and attorney in fact. The guardianship action destroyed what was left of Ms.
Stead'’s relationship with her son, Roger. They last spoke after a guardianship

hearing.'?

" Original 2.24 "Ms. Stead did not want Roger to have anything to do with her property or her
finances, Respondent continued to champion Roger to Ms. Stead, telling her Roger was a
good son, was taking care of her, and Respondent testified he told Paul Buxton that Roger was
more than capable of handiing Ms. Stead's affairs, and arguing against appointment of
Stephen Trefts of a Spokane firm of trust officers as trustee for Ms. Stead. Respondent Eugster
testified he felt like a member of the family in‘this case, like a son. Respondent testified "...my
impression was that she somehow wanted me to bring her and Roger back together." TR 764"

2Original 2.26 “Even if the client's objectives were to get Roger out of her financial affairs while
improving their personal relationship, nothing could have been more damaging to Ms, Stead
than this action. Respondent Eugster initially wanted control of Ms. Stead's finances if she

were not named incompetent by a physician, she remained trustee, with power of attorney
(footnote continued on next page)
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guardianship action.

Count Il ,

Respondent violated RPC 1.6(a) Confidentiality. A lawyer shall%not reve‘alrconﬁdences
or secrets relating to representation of a client unless the client consents after
consultation, except for disclosures that are impliedly authorized in order to carry out

the representation .. ."

2 33 The Association's complaint alieges Respondent represented himself
and/or Roger in the guardianship petition. Mr. Eugster asked Roger to join the petiﬁon
as co-petitioner. Roger exhibited enough sophistication that he certainly would have
known whether or not he was hiring an attorney. Roger helped with the petition by
providing information to fill out the petition. Respondent's role in the case was
ambiguous. Respondent and Roger both signed about lines designatéd '
“oetitioner/attorney” [Ex 47]. Further, it was because of Mr. Eugster that Roger was no
longer in control of his mother's finances, and no longer bequeathed the Stead family

home. There is insufficient evidence to find Mr. Eugster represented Roger in the

going to Respondent, who argued Ms. Stead had no ability to change the trust to name a new
trustee. If Ms. Stead was named incompetent by a physician subsequent to the signature the
Eugster estate planning documents, Respondent Eugster was the trustee and held durable
power of attorney for Mr. Stead. Further, with Respondent Eugster in charge of the trust, Ms.
Stead stood to lose control of her person to Roger and the guardianship. Respondent argued
the trust was not before the guardianship court. He wanted control of the money. Respondent
Eugster eventually declined to serve as trustee and attorney in fact, but had his arguments in
the guardianship prevailed, and Ms. Stead found incompetent, and with Respondent's '
withdrawal, Roger would be-in full control of Ms. Stead. The guardianship action destroyed
what was left of their relationship. Roger testified they last spoke after a guardianship hearing.
"t was obvious | could not approach her. She was she was absolutely wild with accusations,
irrational .... she could have accused me of absolutely anything." ‘

(| original: "Count I

Respondent violated RPC 1.6(a) Confidentiality A lawyer shall not reveal confidences or
secrets relating to representation of a client unless the client consents after consultation,
except for disclosures that are impliedly authorized in our to carry out the representation .. "

" Original 2.33 “The association's complaint alleges Respondent represented himself and\or
Roger, the

. (footnote continued on next page)
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2 35 Respondent used the knowledge he gained in the es’@ate planning
representation to file an unnecessary guardianship petition against Ms. Stead, which
destroyed her relationship with her son.” ; '

2.36 Finding 2.36 is striken.' - -

3.1 Count 1 - The Association proved by a clear preponderance of the evidence
that Respondent Eugster failed to abide by the client's objectives of representation,

which were to remove her son Roger from contro! of her affairs, re-take control of her

client, Mrs. Stead's son. Mr. Eugster and Roger both testified that Mr. Eugster asked Rogerto '
join the pefition as co-petitioner. Roger's exhibited enough sophistication that he certainly
would have known whether or not he was hiring an attorney. Roger testified he helped with the
petition by providing information to fill out the petition, and thanks to the forms ambiguous use
of the backslash on the signature line of the petition, Respondent filed ambiguously, his role
being set forth in the body of the pleading. Further, it was because of Mr. Eugster that Roger
was no longer in control of his mother's finances, and no longer bequeathed the Stead family
home. There is insufficient evidence to find Mr. Eugster represented Roger in the guardianship
action.” ‘ :

% Original 2.35 “Respondent used the knowledge he gained in the estate planning
representation to destroy Ms. Stead's relationship with her son. Even after Mr. Eugster
withdrew, the damage continued, and Roger's daughter, Emilie added a sworn statement
saying her grandmother was incompetent. Respondent destroyed what was left of his client's
family ties. On October 19,2004 Respondent represented to the court that Ms. Stead was
competent on July 6, 2004. (Association's EX 64 page 7) This position put him in direct
opposition to Roger, contrary to the Association's theory that Roger would have benefitted from
the guardianship. If Respondent Eugster's argument that Ms. Stead was competent on July 6,
2004 prevailed, he retained power of attorney.” Mr. Eugster argued to the Court that Ms. Stead
was competent in July 2004, but lost her competence after that time. Respondent took this
position in the guardianship action. The guardianship petition nominated Roger as the
guardian. Respondent's argument was not against Roger's interest.”

8 Original 2.36 “Roger would not have been able to inherit the house and he would not have
been in control of the trust assets, Respondent Eugster would have been.” The Board
assumes the Hearing Officer’s finding relates to the hypothetical situation that could have
oceurred if the Court approved the guardianship petition and named Roger guardian of Ms.
Stead's person and Respondent guardian of her estate. Additionally, this finding assumes that
the Court found that Ms. Stead was competent in July 2004, but incompetent prior to August
2004." This is speculation. ,
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financial affairs and re-claim property she believed Roger had kept in violation of her
wishes. Respondent violated RPC 1.2(a)."

3 3 Count 3 - The Association proved by a clear pr’epond“eran‘ce that
Respondent Eugster used secrets and confidences to Ms. Stead's disadvantage. He
humiliated her in the common room at her home when he had her served by a
uniformed officer with the Guardianship papers. He knew about her troubles with Roger
and knew or should have known that proposing Him as guardian would permanently

rupture Ms. Stead's relationship with her only son, less than a year after the loss of her

| husband. He knew the cost of litigation, Ms. Stead spent $13,500 defending this action.

Respondent violated RPC 1.8(b).Respondent used confidences and/or secrets he
obtained in his representation of Ms. Stead to her disadvantage. Respondent violated

RPC 1.9(b). The Respondent's mental state was intentional. '

7 Original 3.1 “Count 1 - The Association proved beyond a doubt that Respondent Eugster
failed to abide by the client's objectives of representation, which were to remove her son Roger
from control of her affairs, re-take control of her financial affairs and re-claim property she .
believed Roger had kept in violation of her wishes, Respondent violated RPC 1.2(a).” '

18 Original paragraph 3.3 stated: “Count 3 - The Association proved by a clear preponderance

|| that Respondent Eugster used secrets and confidences to Ms. Stead's disadvantage. He

humiliated her in the common room at her home when he had her served by a uniformed
officer with the Guardianship papers. He knew about her troubles with Roger and knew or
should have known that proposing him as guardian would permanently rupture Ms. Stead's
relationship with her only son, less than a year after the loss of her husband. He knew the cost
of litigation, Ms. Stead spent $13,500 defending this action. Respondent violated RPC 1.8(b).
used confidences and/or secrets relating to Respondent's representation of former client Ms.
Stead to her disadvantage, Respondent violated RPC 1.9(b) see count 2 above.”
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BEFORE THE DISCIPLINARY BOARD OF THE
WASHINGTON STATE BAR ASSOCIATION

In Re o Publlc No. 06 00029
Stephen Eugster SR & '

-} FINDINGS OF FACT, CONCLUSIONS
Lawyer o = - OF LAW, AND: 'HEARING OFFICER'S
Bar #2003 _ . RECOMMENDATION '

Pursuant to Rule 10 3 of Rules of Enforcement of Lawyer Conduct (ELE) a hearmg was
held before the unders1gned Hearmg Ofﬁcer on March 5,6, 2007 in Colv1lle Washington. The
matter continiied March 7, 8 and 9, 2007 at the Division IIIl Court of Appeals in Spokane,
Washmgton Disciplinary Counsel Jonathan Burke appeared for the Washmgton State Bar
Association, Stephen Eugster appeared and represented himself.

1 F ORMAL COMPLAINT
The Formal Complaint filed by D1sc1phnary Counsel charged Respondent w1th the followmg
counts of misconduct: ‘
Count 1 - By failing to abide by Ms. Stead’s decisions concerning the objectives of
representatlon and acting contrary to Ms. Stead’s objectives, Respondent v1olated RPC 1 2(a)
Count 2 - By dlsclosmg confidences and/or secrets rela’clng to the representauon of Ms. Stead, "
and by disclosing to Mr. Samuels and other third parties confidential communications between himself .

and Ms. Stead, Respondent v1olated;RPC :6(a)

Count 3 - By using conﬁdenoes and/ orlsecrets relating to Respondent’s representation of former -
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+ client, Ms. Stead to her disadvantage, Respondent violated RPC 1.9(b).1 In the event and to the extent
that Ms. Stead was a current client when Respondent disclosed infx ormation relating to his
representation of Ms. Stead to her disadvantage, Respondent violated R.PC 1.8(b).-

Count 4 - By representing himself and/or Mr. Samuels in the guard1ansh1p action agalnst Ms ‘
Stead, Respondent violated RPC 1.9(a).

Count 5 - By failing to take steps to the extent reasonably practicable to protect Ms. Stead’s
property after being terminated, including surrendering papers and property to which the client is
entitled, and by refusing to turn over Ms. Stead’s client file to Mr. Braff until after the guardianship
was dismissed, Respondent violated RPC 1.15(d). |

Count 6 - . The Association agreed to dismiss Count 6 prior to the hearing.

Count 7 - The Association agreed to dismiss Count 7 prior to the hearing.

Count 8 - By filing the petition for guardianship without making areasonable i inquiry about Ms.
Stead’s mental condition, Respondent violated Civil Rule 11 and/or an obligation under the rules of
a tribunal, and therefore, violated RPC 3.40©).

Count 9 - By pursuing a guardianship against Mrs. Stead, (Respondent’s former client) .
Respondent violated RPC 8 4@d). ' } -

" Based on the pleadings in the case, the testimony apd exhibits at the hearing, the Hearing
Officer makes the following: |

2. FINDINGS OF FACT
2.1 OVERVIEW
2.11 Ms. Stead was born in August of 1916. She married twice. Her first marriage to Mr.
Sammons, p;oduced a son Roger', born in 1943, and ended in divorce. Ms. Stead married John

Stead in about 1950 when Roger was seven. Roger testified that John Stead called Roger his son,

t

Mrs. Stead’s son-Roger changed his-surname, for purposes of clarity he will be referred-to-as-Roger
throughout this opinion.
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Roger called him Pop, and that John had always trealted him like a son. Mrs Stead told most of the- |
witnesses that her.son,; Roger, had attended: Col:unﬁbia, an Ivy League school. Roger testified that
he went to work in-the.doctoer's office where his mother was an ofﬁce-msanager for four Surgebns :
after graduation from college. He later attended graduate:school with the help.of his father's .fémily.
2.12 Roger worked in hospitals until an inheritance from his father's family made werking
for a living unnecessary., After.the inheritance, Roger;-his: w1fe and:daughter moved to Stevens
County, Washlngton Ms. Stead and her husband John followed her only son and-grandchild from

Philadelphia.to Stevers county, Washingten, where they built-a home. Roger's:uncontroverted '
testimony was that he moved his mother-in-law and her sisterto Stevens county-as well. Roger's
marriage ended, and Stephen Eugster, Respondent in this action; srepresented Roger in the divorce.
Roger’s ex-wife and daughter moved to Spokane. Roger had.custodial time and his daughter
Emilie,.spent. week-ends with her father:: Roger-testified he facilitated visits betwieenhis- .
daughter, Mr. and, Mrs. Stead and his ex-wife’s family in Stevensscounty. -

2.13 In 1997 Ms. Stead and John Stead had the-respondént, Steve Eugster prepare estate:
planning documents..(Respondent's Exhibits:7-11). Roger:testified thatin-2003, his mother Ms:.
Stead and her husband John, had been advised by an accountant to review"théif‘estate planning: =~ -
Subsequently, Roger testified he took them to Spekane ;an.d, new documents,.including - -
supplemental needs trusts, were executed. Roger testified he did much of the talking:because John
couldn't explain things that well, and his mother participated very little. In those wills, (Hellenthal:

- Wills Respondent‘s Ex 12 & 13, Associations 2.1 &.3) Roger would inherit John and Ms. Stead's
home, and his daughter, Emilie, would be the beneficiary of the residual trust. Those wills were
signed in October of 2003.

2,14 Summer Stghl, an attorney in Colville, Washington, who early in her career took estate
planning traibning, and has since taken Washington's guardian ad litemn training testified that Ms.
Stead spoke to her several times about her dissatisfaction with the Hellenthal wills. Ms. Stead and
John asked, and Ms. Stahl accomphshed a change of beneﬁcmry ona hfe 1nsurance pohcy from

“Roger as frustee back to Ms. Stead. Ro ger testlﬁed he came 1nto the home one day fora regular
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visit and Ms. Stahl was there. He said “I was very upse;c by this. Thisjis a betrayal of confidence
in the family.” S . -

This encounter prompted Roger to have Ms. Stead examined by Dr. Green, al psychologist
. in Spokane for testamentary capacity. The guardian ad litem reported ilis conversation with Dr.
Green noting that “there was clearly an interpersonal issue between Ms. Stead and her son.” “The
poor woman was desperate, as she had no access to funds. The poor woman had her husband
dying and was very upset.” Roger told Dr. Green that “she had accused me of malfeasance and
hired an attorney, I won’t do anything without having her evaluated.” Association’s Exhibit 67,
page 17;. This occurred in January 0f 2004 and Mr. Stead died in Fei)ruary.

Ms. Stahl testified Roger had called her saying he didn't think his mother was competent, so
Ms. Stahl began paying special attention to Ms. Stead's actions. She testified she saw no problems.
Ms. Stahl also testified her father had dementia and her mother-in-law was currently "in a unit" so
she was aware there could be good days and bad days. Ms. Stahl testified that she withdrew from
helping Ms. Stead because she believed Roger thought his mother wasn't capable of dealing with .
things, but Ms. Stead disagreed and she could see that was going to tﬁn into a big mess. She
testified she was concerned for the family relationship. Ms. Stahl’s testimony that Ms. Stead said -
she didn’t want the trust was re-iterated by Mr. Eugster, and several persons interviewed by the
Guardian ad Litem, (Associations exhibit 67).

2.15 Ms. Stead's neighbor, from 1981 until she left the house in 2004 was Marilyn Haney.
Mérilyn characterized Ms. Stead as " shaip as a tack", and testified that Ms. Stead often complained |
'a.bout Roger :to her and believed Roger was taking her money. Ms. Haney runs a retail store in
Colville, and she testified she thought Roger believed people were trying to cheat him. She
testified numerous people who moved to a small town from a big area had the same attitude.
Marilyn continued to visit Ms. Stead up until her death and said Ms. Stead was extremely
disappointed in Roger over the guardianship. Ms. Haney testified she was notified within an hour

~ of M. Stead's death and that Roger did not attend his mother's funeral.
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2.16 Roger testified there was.no love in the home he had w-ith:lhis mother and John, and
that near the end of his life, John héd withdrawn from Ms. Stead because. she had becomé s0 -
critical. Roger said his mother had once becn"-oapablel 'c;f handling hOu;s,ehold bills, but did not
believe she could-still do it. He had been filling-out checks, putting the postage on the envelopes,
and had arranged for as many automatic monthly payments ‘as possible. '

2.17+-InFebruary =6f 2004 John-died# The trust created by the Hellénthal docurients was =~
fundcd,-and;Roger- ‘became trustee of the Supplemental: Negds Trust. In March, Ms: Stead moved -
into Parkview: Assisted Living Facility.in Colville, WA: - =+~ = |

2.18 In June Ms. Stead had been a widow for five months after her 54 year marriage, she
had lsftzher.zharrig_:of over 20 yedrs for an assisted:living center andishe was just two months’shy of
her eighty-eighth birthday. This was when 'she ‘ontacted Respondeért Bugster; ‘His notes-on=™
conversations; with Ms::Stead begin in Jutie; the first- pagé of notes is fiot'dated Tsteéd under”

- “prob” which:Respondent Eugster testified meant probleris, Responderit listed Rioger- Satiuels.
This was-on June:9; 2004: RéspondenitEugster'siiotes:say Roger "Tetry" fotid Will ghd "
destroyed, that John had died:February 4 -and that Ms. Stead’s housé was idle (émpty). The June 9
notes.say she;and-John-didnot like the trists. MsrStead waritéd o payher oW way ahid didmot
like the fact that the trusts were set up to maximized Médicare benefits. Under "What'doés she
wat", the Respondent’s notes say life insurance turned into triast.” The namte Paul Biikton; the
Edward-D! Jores account manager for John and Ms. Stead in.Colville; WA:; appédred many times
in the notes. Mr: Eugster testified Ms.: Stead was agitated and ¢onfused, and she wanted to see him ™

in Colville::Sheswas very upset over Roger and wanted hinito-n6 longer be in charge of hét’
affairs. .. - .- a e ‘ i Coe e

2.19 .Roger testified that his response.to his mother requesting that he get-her $100 from
her own money.was “I.asked her whiy she needed'a huridred.dollars whei everything was dlfeady
paid for-'except for a woman whocame in every two weeks to wash and cut her hair. I was |

concerned that she might be hand .tfpping ‘people inappropriately. That wouldiHave been her way.”
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2.20 On June 30, 2004 Mr. Eugster sent a letter to Ms. Stead purporting to “fully disclose .
to you what having me serve in the fiduciary capacities above will mean to you, Agent, Trustee, or
Personal Representative”. The letter states "It is my understanding thé}t you wish to be in control of
your estéte as long as 1s possible." It also says you would pay your owh bills and thaf I would work
with you, if necessary, in this regard." (Associations EX 12) Mr: Eugster testified his first goal was
to short circuit everything that Roger might have been doing. He testified that Ms. Stead’s
concerns about Roger didn’t make sense to hirﬁ, But he wanted to be sure.

221 To accorriplish the short circuit Mr. Eugster drafted a new will and a trust to Se/—_.
funded by her property, with Ms. Stead as trustee, Respondent as successor, aﬁd Roger as |
successor to Respondent. A durable power of attorney was also éigned, with Respondent Eugster
holding the ﬁower of attorney and Roger as the successor. Ms. Stead did sign the documents, with
Roger as successor. Respondént Eugster testified that Ms. Stead wanted him to be the trustee and
hold the power of attorney, with her son Roger as successor in both roles. Ms. Stead did not testify
during this proceeding, so why she would agree to have Roger as successor remains a mystery.
Later that sumér, Ms. Stead left a message that the wills were wrong. Mr. Eugster did get the -
check book and the.bills from Roger. Ms. Stead also wanted some property returned to her, Mr. -
Eugster never accomplished that, and indeed sent a letter saying, “Roger has them for
. safekeeping.” Respondent never responded to this allegation. -

The 1997 Eug.ster will and the 2003 Hallenthal will left Ms. Stead and J ohn’s residenge‘ in

Colville to Roger. The 2004 Eugster will did not leave the house to- Roger | |

2.22 Respondent Eugster met with Roger in July to discuss the trust that had been set up by

John’s will. Respondent also met with Mr. Buxton regarding Ms. Stead’s concerns about what -
assets had been used to fund the trustvand her belief that there had been errors. Ms. Stead was
right. o

The attorney she hired after Mr. Eugster, Mr. Braff, reviewed 'ghe trust funding and

determined the insurance policy that designated Ms. Stead the beneficiary was improperly in the

trust, as were two other assets. Mr. Braff also ascertained that John’s estate had not borne any of
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the probate costs, they had all be assessed against Ms. Stead’s share of .the estate.. The trusf
refunded $129,000 to $135,000 to:Ms. Stead in June-of 2005. Who was respons1b1e for these
errors was not clear from the evidence presented. : 4
.. 2.23 Roger and Ms. Stead’s.relationship was complicated and- stramed Test1fy1ng about -

go!i.r}:g to Spokane to discuss estate planning with Mr. Hellenthal, Roger said “We:should make the
point my parents ar;;d,.;;.lixyere'\{er,y.closely..inyo_lved}.i.nz-;ea;che other’s.lives.” Inca-declaration filed in' - -
the guardienship on October 18, 2004 , Roger stated “When I.saw her [Ms. Stead] the next.day she
told me she ‘wanted to. fix this mess:and get her,son back’ so she had called Eugster to.come take
over my duties as personal representative.” (Association’s EX 60, 4" unnumbered page): Ms. .. .
Stead’ s nelghbor testified:that . during Roger’s visits.he was condescending to. Ms. Stead, treating
her hke a2 six year old John’s death strained the relationship further. Roger had heard that Ms..
Stead.W?a%.;tel};ng.pe@ple he was stealing her property;-insisting:she move to Parkview.and sell the * -
car. He testified he believed Ms. Stead thought he was takirig-her property because shedidn’t*
understand hoy the trust.was. funded.. Respondent.Eugster testified; Mrs« Stead wanted to:remove’ -
Roger’s control of her life;.but still complained.he-didn’t.visit'her. Most witnesses confirmed Ms.
Steads @?SéPPOif:lm‘?;H?-@a?ﬁ@@ no.longer, visited, and,her distrust.of Roger! ‘Mr:/Braff-and Mr:
Eugster both testified Ms. Stead wanted Roger to come.see her and was diszppointed he.didn’t call
or come by. ‘

2.24 Roger testified it was his,-sugges’_cier; as personal representative of John Stead’sestate
that the houee be put in Ms. Stead’s name because she would better -understarid the tangible:
- property over.the investments and that he Was-opposed to selling the house because he thought she
should stlllbe able to return to it and because of.the amount-of personal property.still there'that had: -
to be gone through. Roger had left a-message at the Eugster law office asking why the house was
not being left to him in the July will, as it had been in the two prior wills.

2.25  Roger ies‘qiﬁed his mother told him to give all the ﬁnaneial information, bills and
checkbooks to Mr, Eugster.. Another source:of conflict was Ms. Stead’s-dog. Roger hadtaken the:

animal to Spokane for treatment and was keeping it at his:home because it was incontinent while
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recovering from the surgery, Aftér Mr. Eugster'became Ms. Stead’s attorney, Roger asked him for
$102 to pay a vet bill and Mr. Eugster paid that bill in late summer. Roger testified the dog
required kenneling when he traveled and he wanted reimbursed for thé vet bills and kennel o
charges. The dog wasn’t returned to Ms. Stead until October of 2004,; and survived Ms. Stead.

.96 Ms. Stead contacted Mr. Eugster regularly about her concerns. On July 9 she called
saying Roger knew about the will and was upset. She wanted everything cleared up so he couldn’t
get any i’nore of her assets. Mr. Eugster responded by sending copies of the new Power of Attorney
with the Revocation to Edward D. Jones, Bank of America, and recording it in Stevens County..
On July 14, she called v.vanting her dictionary that Roger had, on July 15 a file note says Ms. Stead '
wants dictionary, ce:ﬁetery deed and checkbook, left message for Roger. . A note that has an |
illegible date, betweeh July 19 and Aug 2 says is someone taking care of her bills, the will is
wrong, and needs changed, she does not want Roger and Emilie to inherit, she will dispose of
money herself. .

2.27 On Aug 2 the builder of Ms. Stead and J ohn’s home called the Eugster law office
about pending sale of the house. The builder, Dennis Sweeny told the Guardian ad Litem that Ms.
Stead had personally contacted him and wanted him to get in touch with tﬁe realtor to explain the
spec1a1 energy saving features of the home: '

228 August 4 notes indicate Ms. Stead called the Eugster office to say Roger has the silver -
and the Williamsburg tea pot was gone. Roger testified he wanted 2 small tea table that had
belonged to his uncle. The note regarding Ms. Stead’s call said she took care of an uncle, so the-
Williamsburg tea table was hers. On August 9 there is a memo from Mr. Eugster’s staff regarding
Ms. Stead’s call, characterized as a “bitchfest” (Association’s Ex 28) and she was still waiting for
the checkbook from Roger. It appears the checkbook was received by Mr. Eugster on July 19,

2007 during the meeting with Roger. No correspondence confirms that in Respondent Eugster’s
file. ' . .
| 2.29 On August 13,2004 Mr. Eugster sent a letter to Ms. Stead extolling Roger’s virtues.

r:fhat letter became the substance of a conversation between Ms. Stead and Andrew Braff in early
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September. - Mr. Braff testified Ms. Stead wanted to know-who Mr. Eugster was representing her .-
or Roger. Ms.;Stead reported:the same thingto-the guardian:ad litem. A-S’ep.tember 1, 2004 letter
from Mr. Eugster to Ms. Stead reported paying ‘bills,v-'nincludiné one:to Koger_ for purchases made
for Ms..Stead on June 22, 2004,. The letter also.suggested they have a Arineéting and that Roger
should join them., A :

42430 dn.early September; Mz.s Braff became Ms-:vSteadk‘*attofﬂey and sent a letterto -
Respondent Eugster to terminate Mr. Eugster’s representation of Ms. Stead. Ms:.Stead signed a- -
revocation.of power ofattorney; and. Mr: Braffimailed that-to.Mr. Bugster with-a:request. for-Ms:
Stead’s file. .Mr. Eugster responded that he'v}ouldf notrecognize the revocation because Ms. Stead
was not competent; and.the file was-not returned-until:@ctober: . . - - |

2.31" A.request from M. Braff'te Mr.. Eugster for-information detailing the significant ~
changesin Ms,; Stead since her; will.had:&been:si.gnedgsirfiﬂ uly wasinot provided: The:witnesses-from"
Parkview verified she was of sound mind. Respondent Eugster witnessed her signature on‘that = - -
day. P A N K CAN P TR s VLR SRR 3 .

2232 @n September:27; 2004 Respondent Eugster.filed:a guardianshipaction regarding Ms.
Stead:: Mr. Eugster:said-he:was:Ms: Stead’s-attorney, andsused:his bar number when:he-signed:the ..~
petition, Roger signed on the line labeled Petitioner/Attorney: _.B'oth.meﬁ testified that Respondent. -
Eugste_r asked Roger to join him in the..pgtitigrr::and:-tha‘t»,;Roger-« supplied some-of the necessary
information forthe p‘etitioﬁ; Roger subsequently hired another attorney to represent him:iriithe = .-
guardianship:

-~ Who made the-decision‘te:ask’thatRoger be:made:Ms. Stead’s guardian is not known, but-* -
Respor;gic‘nt._:Eugster concurred in th'e-.-ﬁeﬁtion requesting Roger.be the :gUardian-When he signed-it. -~
Mr. Treft, Mrs. Stead’s trustee after Eugster, testified the.cost of litigating the guardianship ‘was:
$13,500. Respondent Eugster’s withdrawal .of the.-:g}lardianship petition'was filed by the clerk on
November 15, 2004, and a stipulated order of dismissal filed on February 1, 2005. In the year
since her-husband-died, Ms: Stead lost hef‘-nelations‘hip with her sor arid 'was forced'to defehd”
herself against a guard—ianship action:commenced By Mr. Eugster.: -
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2. SPECIFIC FINDINGS BY COUNT. |
Count 1 I ,

2.21 The respondent violated former RPC 1.2(a), Scope of Representation. A ‘lawyer shall
abide by a client's decisions concerning the obj ectives of representation, ... and shall consult with
the client as to the means by which they are pursued. Ms. Stead wanted Roger to have no control
over her affairs, and did not want him to inherit her estate. This was initially accomplished by a
will, 2 power of attorney, and a trust swned by Ms. Stead in July of 2004. Curiously, Roger is s’ull
a successor trustee and power of attorney, but Ms. Stead did sign the wills. Roger’s declaration
saying “clean up this mess and get my son back” and Respondent’s testimony that he somehow felt |
Ms. Stead wanted him to get she and Roger back together (see 2.34 below) support the odd result -
" of the documents drafted by Respondent in June and July of 2004. Roger was no longer in direct
control of Ms. Stead’s finances. |

2.22 Respondent Eugster fileda guardianship action that would have put Roger i in charge of
Ms. Stead’s person and made Mr. Eugster the trustee of the trust he had set up for her. He argued
to the court on October 19, 2004 during the guardianship action that Ms. Stead was competent
when she signed the estate planning documents i in July of 2004, that she had since lost capacity and -
and 1n51sted he was still her lawyer under the power of attorney. In his proposed finding of facthe
 proposed finding £ 197 “On September 16, 2004, Respondent started preparing guardianship
pleadings to commence a guardianship' for the benefit of Marion Stead” #198 “He (Respondent)
told Roger that he now realized Marion Stead was incompetent when she executed the Will, the
Trust, and the POA. on July 9, 2004.” In this action, he sought to have Roger installed as Ms.
Stead’s guardian, in direct contravention to the objectives of the representation she had set forth for -
‘Respondent Eugster in June of 2004. Had he believed the proposed findings at the time he
proposed the guardianship, his defense that he was her attomey falls un'der it’s own weight. If Ms.
Stead was incompetent, then his appointﬁent as successor trustee and the power of attorney were

of little if any consequence, and his arguments regarding if or when the Power of Attorney was
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revoked meaningl'ess. If Ms. Stead was incompetent on July 9, 2004, there was no.valid power of
attorney, contrary to the guardiénship pleadings.” - _ |

©2.23 M. Stead also wanted her property, the dictionary, the silj_vcr, the iea'table. Mr.
Eugster responded with a letter.dated August-13, 2004 “Roger proﬁabiy'haé' sortie items in his
possession. Roger has these items because he'is protecting them.” ‘On September 1, 2004 Mr.
Eugster wrote to Ms. Stead, “Rogerhas-certain itetis fromthe hodse i His possession; for +* ;
safekeeping, Especially, he has:the silver.” Respondent-didn’t even tfy to get the client's personal
property; but rathér, left it with the client's son'in difectcentravention of the éliéfit's objectives
when she hired Respondent Eugster to represent her. ‘

e 294 Ms. Stead did not want-Rogeito have anything to do with Het property or her’
finances; Réspondent continued to chamipiori'Roger to Ms. Stead, telling her Roger was a good
son, was taking care of her; and ‘Résij‘onaént teistified hie told Pail Buktoni that Roger wismore™ -
than capable of handling Ms. Stead’s affairs, and arguing against appciih"t’;ﬂeﬁﬂofﬁté‘bhen ‘Trefts of
4 Spokane firm of frust officers as trustee for Ms:Stead, Réspondetit Eugster testifisd’be felt like a
member-of the family in this case,like'a soti; Respondent testified “...my irripression was that she
somehow:-wanted meto bring:hér and Reget backto gethet!” TR 764 o

2.25 Despite Ms. Stead’s continding complaints against Roget, arid the hiring of a new
attorney, Respondent Eugster filed a guardianship nominating Roger as'Ms. Stead’s guardian.
Nothing could have been*n.;lpm Contrary to' Ms. Stéad’s'wishes. Respondenif’s petition states Mr.
Eﬁgs’terwas preVioﬁély the attorney for Mrs. Stead-and is currently the attorney for Mrs. Stead. -
Respondent Eugster later claimedhe was actihg under** RPC 116 in defense of this action, That . -
claim is not persuasive. . '

.. 2.26 Evenif the client’s objectives were to'get Roger out of her financial affairs while '
improving their personal relatioriship, nothing could heive beén miors damagiiig to Ms. Stead than”
this action. Respondent Eugster initially wanted control of Ms. Stead’s finances'if she wére not
named-incompetert by & physician, she rémained tfustée; With power of dttorney’ éo:iﬁ"g"fo"
Respondent, who argued Ms. Stéad had no ability to change the trust fo namea new trustee. If Mis.
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Stead was named incompefent by a physician subseqﬁent to the signature the Eugster estate
plar..lni.r.;g,,d..ocumﬂznt,s,,,.R@spond@ﬁt_.Eugstaf was the trustee and held durable power of attorney for
Mr. Stead. Further, with Respondent Eugster in charge of the trust, Ms Stead étood to lose control
of her person to Roger and the guardianship. Respondent argued the trﬁst was not before the
guardianship court. He wanted control of the money. Respondent Eugster eventually declined to
serve as trustee and attorney in fact, but had his arguments in the guardianship prevailed, and Ms.
Stead found incompeten;t, and with Respondent’s withdrawal, Roger would be in full control of
Ms. Stead. The guardianship action destroyed what was left of their relationship. Roger testified
they last spoke after a guardianship hearing. “It was obvious I could not approach her. She was —
she was absolutely wild with accusations, irrational. ... she could have accused me of absolutely
anything.”

Count II-

Respondent violated RPC 1.6(a) Confidentiality A lawyer shall not reveal confidences or
secrets relating to representation of a client unless the client consents after consultation, except for
disclosures that are impliedly authorized in our to carry out the representation ...

2.27 Respondem Eugster told the client's son he believed she was delusional, and when he
~ signed a guardianship petition in which he used Her persorial information and set forth her financial
condition and his impression of her, formed during his estate planning work he disclosed
confidences relating to the representation as set forth below. .

Mirs. Stead is not capable of managing ‘her investments or her daily expenses and

monthly expenses. Further she is at a loss to understand how these matters are

taken care of. In the last few weeks it has become apparent that Mrs. Stead has -

become somewhat delusional and that she believes her son Roger Samuels is

somehow out to take advantage of her when this is certainly not the case.

- Guardianship Petition (Associations Ex.67) :

2.28 Respondent’s defense to this charge is that this was not a confidence since it was

apparent to anyone. Respondent Eugster’s proposed Finding of Fact #232 (e) To the extent any

information was disclosed to Roger Samuels, Respondent had authority under the Power of
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Attorney to disclose.necessary infermation to protect Mrs. Stead.” This he. asserts meets the
standard of former RPC 1.8:(b) “unless the client consents in writing:aft‘er- con’sult-ationf’ ‘Proposed :
Finding of Fact 233 (b)and (d). This is the same -Power of Attorney ai’previously proposed Finding -
said was signed when:Ms. Stead was incompetent. : ‘ ' R

Andrew.B‘raff, the guardian-ad litem, Ms. Stead’s neighbor, Mr: Trefts and her trust officer,
Ms. Calbreath.all testified Ms..Stead was competent.-Everyone:in the'guardizan ad litem’s'réport -
including a practicing psychologist hited by Roger, her physician; Dr. Shannon, and a nurse:
practitioner-social worker-said shewas‘competents+ -

2.38-Ms. Stead’s assessment.of the-overfunding of the trust was accurate, the gliardiar'lship' -
was dismissed, Roger did have some ofher property, ahd he was reluctant to return herdog:and ~
asked for money for caring for it. Respondent asserts in his findings that he was trying to protect -
Ms. Stead. Northwest Trustee and Management Services and the assisted living were in place
wher1~Res,pondent filed the guar‘:dianship;.Ré‘sp_or’rdent3e"ontende'd5hé was Ms. Stead?’s attorney
when the guardianship was filed-not.that he was:herattorney -in‘fact: No éviderice was presented’
indicating Mr: Eugster had consulted with Ms. Stead or gained her approval for:the disclésures-or
the ﬁlirrg. of the court-action: Respondentrequested payment: of attorney feesfor priotwork and
“An Order approving payment, by Petitioner’s, o.f.reasonable attorney fees and costs incurred in
preparation and presentation of this-Guardianship'petition.” (Association’s EX--47) P

~Count T |

Respondent violated RPC 1.9 (b) Con’ﬂiot-‘of Interest, Former Client A lawyer v\?ho has
formerly represented a chent 1n a matter shall not thereafter (b) use conﬁdences or secrets relatmg
to the representation to the: d1sadvantage of the forrner chent except as: rule 1.6 would permlt

2.29 Mr. Eugster represented in the guard1ansh1p petmon he was st1ll Ms Stead s lawyer
and argued RCW 11.94 required a court order to divest h1m of the power of attomey, estabhshmg
himself beyond a reasonable doubt as her adversary He argued that whrle he was 'still Ms
Stead’s lawyer ‘his’ client ahd her new ' counsel should hiave sued hrm to dlvest h1m of the power of -

attorney, in direct contravention to his former client’s interests. Respondent S Proposed Conclusion
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. of Law- 10 “Marion Stead, if she had contested the action of Respondent in not recognizing the -
Revocation of Durable Power of Attorney, had to bring an action under RCW 1 1.94.090.”

2.30 Because Respondent Eugster represented to the court he wias Ms. Stead’s attorney, his
conduct should have been conformity with RPC 1.8(b) Conflict of Intefest; Prohi’bited |
Transactions; Current Client A lawyer who is representing a client in a matter shall not use
information relating to a representation of a client to the disadvantage of a client unless the client
consents in writing after consultation.

2.31 Mr. Eugster represented Ms. Stead in estate planning matters, to eliminate her son
Roger from control of her affairs. The guardianship was completely contrary to Ms. Stead’s wishes
to be free of Rogér’s control, to be in charge of her own finances. Despite all Ms. Stead’s
concerns that resulted in the new will, trust, with Ms. Stead as trustee, power of attorney and al]

~ the other documents, all to lessen Roger’s involvement in her affairs, Respondent nominated Roger
| as guérdianz. ‘There was never any suggestion that Ms. Stead was consulted or agreed to the '
guardianship.
| Count IV
Respondent violated RPC 1.9 Conflict of Interest, Former Client A lawyer who has
forfnerly represented a client in a matter shall not thereafter (a) represent another pefson in the.
same or substantially related matter in which that person's interests are materially adverse to the
interest of the former client unless the former client consents in writing after consultation and a full
disclo.sure of the material facts. ' '
2.32 The respondent filed a guardianship action over the person and estate of his client,
' paming himself previous and current attomey for the client Mrs. Stead and "has witnessed Mrs.

Stead's lack of ability and capability in managing her affairs." .(Respondent’s ex 65)

- Respondent repeatedly argued that the Guardianship statutes, set forth at **RCW 11.94 controlled, following it’s dictates
as set forth at RCW 11.91.010 The court shall make its appointment in accordance with the principles most recent
nomination in a durable power of attorney )
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.2.33-The association's-complaint alleges Res;.)ondent-representod himself and\or Roger, the
client, Mrs. Stead's son. Mr. Eugster'and Roger both testified that -Mr.;Eug-ster‘ asked Roger to-join
the petition as.co-petitioner. Roger’s-exhibited enough sophistication '-;c_hat he certainly ‘would have
known whether or not he was hiring an atterney. Roger testified he h'eiped with the péﬁtiOn by |
providing information to fill: out the-petition, and thanks to'the forms ambiguous use of the
backslash on thesignature line of-the petition;Respondent filed ambiguously; hisrole being set”
forth in the body of the pleading. Further, it was because of Mr, Eugsterthat Roger'was no longer:
in control-ofhis-mother’s finances, andno longer bequeathed the'Stead family home. - There is
insufficient evidence to find Mr. Eugsterrepresented Roger in the guardianship action.

2.34 Mr.:Bugster’s:interésts were opposed to Ms: Stead’s!:He knew she: ‘had-an attorhey
and Northwest Trust-and Management Services totake:care.of her. Herkno‘wingly'sough’r.: to-have
Ms. Stead’s choices removed, installing Roger-as-the Guardiat;and himself as the tiustee:. M.
Braff testified that if the gusardianship were sucéessful, RespondentEugstercould still be the-
~ trustee under the documents prepared by Respondent, and signed by Ms. Stead in July.
Respondent’s correspondence indicated he would bepaid $125 per hour. Respondent Eugster knew
the familial relationship was not good-and-by ~==-puttihgf.‘Ro"s'gorsf‘1i1§ as the’guardian; Respondert:
insured the difficult relationship would be permanently ruptured- leaving Respondent in-charge of
Ms. Stead’s affairs.withiout familial oversight. Roger testified he last spoke:to his motheriin -
October of 2004.

2.35 Respondent used the knowledge he gained in the estate planning -ropresen't‘ation to -
destroy Ms. Stead’svrelationship with her son: Even-after Mr. Eugster withidrew; the damage’
continued, and Roger’s daughter, Emilie added a sworn statement saying her grandmother wés™
incompetent. Respondent destroyed what was left-of his:client’s family ties.. On-October 19; 2004 .-
Respondent represented to the court that Ms. Stead was competent on July 6, 2004 (Association’s
EX 64 page 7) ThlS posmon put h1rn in dlrect opposmon to Roger, contrary to the Assoc1at10n S
theory that Roger would have beneﬁtted from the guardlanshlp if :Re}ég)ondoﬁt Eucster S aroument.:

that Ms. Stead was competent on July 6, 2004 prevailed, he retained power of attomey.
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2.36 Roger would not have been able to inherit the house and he would not have been in |
control of the trust assets, Respondent Eugster would have been. -~ i ,
'2.37 Had Mr. Eugster been successful with the guardianship petxtmn, Ms Stead would
- have been completely isolated, the farmly bonds destroyed, and Mr. Eugster trustee over all of Ms.

Stead’s assets, with full power of attorney. The Respondent told court that he had reviewed the

. ethical issues of filing a guardianship that would result in him being named trustee over the

dependent person’s estate, with her power of attorney and believed himself to be in conformity
with ethical standards. Respondent dechned the power of attorney two days after the court asked
him to brief those issues and after Mr. Braff was appointed counsel for Ms. Stead in the
guardianship action. He had nothing left to gain.

| ~ Count V.

Respondent Eugster violated RPC 1.15 (d) Declining or Terminating Representation. (d) A
lawyer shall take steps to the extent reasonably practicable to protect a client’s interests ...
surrendering papers and property to which the client is entitled.

2.38 Mr. Braff sent 3 letters to Mr. Eugster before the file was sent to hlm, and the ﬁle

.was not released until after Respondent Eugster had withdrawn from the guardianship action. His
- response to this charge was that Ms, Stead did only requested her file as Ms. Stead, not as trustee
~ for Ms. Stead.

~ Counts VI and VII were dismissed by the Association prior to hearing.

Count VI -
By filing the petition for guardianship, without making a reasonable inquiry about Ms.
Stead’s mental condition, Respondent violated CR 11, an obligation under the rules of a tribunal,
and therefore violated RPC 3.4 ©) A lawyer shall not knowingly disobey an obligation under the

rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists.
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- CR 11 says.... The signature of an attorney,.or.party constitutes a certiﬁdate by the>party or attorney
that the party or attomey has read the pleading, motion;-or legal memorandum, and that te the:best
of the party’s or attorney’s.knowledge, information and behef formed after an inquiry reasonable .
under the circumstances, (1) it is well grounded in fact.

2.39 Ms. Stead had had a competency test in December, 2003 at the réquest of Roger. The
witnesses.at Parkview who signed. the,will in July-said Ms. Stead-was-of.sound mind.. Mr: Braffy: -
Mr. Trefts,-Cassaundra Calbreath, ‘and Marilyn Harvey all testified to Ms. Sterad’sfcompetencé
around the time the-guardianship petition was-filed. Adfter the- guardianship filing; the Guardian - -
and Litem and Ms. Stead’s physician, Dr. Shannon-provided reports, saying Ms: Stead was -
competent. As sét forth above, Respondent told the Stevens county court:Ms. Stead - was : ;
competent in July to sign the estate documents. . ,

2.40 Tt should.be noted here that.Cassuandra Calbreath trust officer for'Ms. Stead from
Northwest Trust.and Management Services; testified that Ms: Stead-was fitted with hearing aids
after they became involved with Ms. Stead.- Mr:. Bugster's secretary, Ms. Liawson;said that Ms.
Stead kept repeating.the same concerns.: She said.“Tt seemed like I:would tell her'something and it
wasn’t penetrating.” When Roger.was asked if-Ms.. Stead:had-a hearing problem;he said,.fShe had-
a lis.t‘eninglproblem.” Neither Mr. Eguster, who testified he had extensive experience with the .
elderly, his secretary nor Roger had considered whether or not Ms. Stead might have a hearing; - -
loss. Mr. Eguster didn’t even investigate hef health to see if there was a physical issue causing
what he cla1med 1o be incompetence.

2.41 Respondent Eguster should have known that Ms. Stead was suffering from grief and

"depression from the loss of her husband and the estrangement of her son, and not attributed those
emotions-to incompetency. Atone point in this hearing testimony, Respondent alluded to Ms.
Stead’s loss of John and moving into-the new home:in the same: sentence.as he used the term -~ . .-
confused He failed utterly to-consider the effects of grief and: depression on Ms.. Stead, while
testifying that during that summer- he was, going through’ d sad time because he was in the midst-of

a divorce. There were no declarations from Parkview staff who saw her daily regarding a change
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* in behaviors since July, there was no medical evidence of incompetency. There were no visible
signs alluded to by witnesses who see incompetent people. She was well groomed, clean,
appropriately dressed. There was no objective evidence of declining competence Respondent did
notdo a reasonable i inquiry. He violated CR 11 and therefore violated RPC 3 4©)

Count IX B

Respondent Eguster violated RPC 8.4 Misconduct: It is professional misconduct to (d) -
engage in conduct that is prejudicial to the administration of justice.

2.42 Respondent’s act of telling the court he still represented Ms. Stead when he filed the
guardianship action against Ms. Stead after she had engaged another attorney, and asking that
Roger be put in control of her life when the whole purpose of his fepresentation was to get Roger
out of Ms. Stead’s affairs is conduct outsiﬁe the norm that any lawyer Should know could be a
serious interference with the administratioo of justice. Respondent Eguster relied solely on his
observations and impressions during the representation to bring an action against a client who hadv
terminated his services. The only apparent reason for this ﬁ;ing would be to install Respondent as
the trustee and attorney in fact over Ms. Stead’s assets.

' 2.43 Respondent knew Ms. Stead’s intentions were to change her will so neither Roger
nor Emilie would inherit from her estate from messages she left with his office.

2.44 Stevens county is a rural venue, Ms. Stead lived in a communal home, and
Respondent Eguster had an 88 year old Widov@‘/, served by a uniformed officer in the common area.
Mr. Braff testified Ms. Stead was humiliated by the service,- Respondent left Ms. Stead and
everyone in that common room with the impression that he was actively working againot her
objectives with her son, Roger, whom Ms. Stead believed was trying to take her assets and her.
PTOPGIW |

2.45 Respondent knew that pursing a guardianship action with Roger agamst Ms. Stead
would interfere or obstruct her in pursulng ‘her objectives to change her estate planning through Mr.
Braff. Respondent knew pursuing the guardianship with Roger would end the mother son
relationship for good. Ms. Stead did not speak to her son again before she died..
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3. FINDINGS:-REGARDING:AGGRAVATHSIG AND I\’/II'I?I‘GATH\I G FACTORS -
‘ Aggravating Factors ‘ - ] |

3.11 Selfish"Motive.. Had. Respondent’s gliardianship i‘petiti‘on been siicoessful 'in

persuading the court that Ms. Stead was competent when she signed the documents he prepared in July

of 2004, Respondent Eguster-would have beenthe Tribtée; ‘had the Powes f" Attorney, and ‘control
over Ms. Stead’s considerable estate. e had:a-financialinterest. ;

|+ He-also sought tosubstituterhis judgihent for'is chient’s, this 1s l’iisf“jj'r"‘c’ibo’sed finding of

fact. Page:23 #130 . ’ | SRR A

' .Stephen Egusterdidnotbelieve that Vs StéadWasactiig conipetently orthat - =~
~.she was capable of making decisions, which were adequate to the fulfillment, -
offier objectives. "He concluded that her concerns about Roger Samuels were .
: 1rrat10nal because’ they simply“were Hotb: out By the facts e conélucled” R

" mianz g Trent'of her assets at hief & sncluc made more sense for '

.+ ‘RiogétiSamuelstidiicontinueito=ds theserthings as7hé had done ot tany
months and indeed many years from [szc] the famlly One of her, objectives . = ..
was to clearly preserve her estate and the estate of John Stead SO as to ensure

 thatsher: grandchild«Erhilie- Sarinion teesive Sorhething o m “he" farmly '
heritage. ,

3 12 Multxple Offenses RespondentvmlatedRPCl 2(a) RPCI 6(a) RPC1.9(a),RPC
19(b),RPC34c),andRPC84(d) e oo RN _
3.13 Refusal to. acknowledge wrongful nature .of conduct. . .- Respondent. did:not -

acknowledge the wrongful nature,of h1s_ c,o.nduc.t. ;H,e_ﬁle_d.duphoatwedmmm,sal motionswith no bas-is
in the rules he alleged in closmg argument that Ms. Stead never sued him to;terminate his-power of
attorney asa clefense he accused Association Counsel and a witness of trying to disbar him and take -
away his glgllt:.to pragt_iee layg,,{‘ He, filed.a federal court aot1on regarding this disciplinary proceeding.
As set forth in his own words above he nevér,__ acknow_ledged;that Ms. Stead could change her:mind

about who would beneﬁt from her estate N TLL BRIV TS RSP TEE BE N

RIS E T A AT VL L
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depression and physical health problems who had a difficult relationship with her only son. She had
recently lost her husband and left her home of twenty years for'a retirement. apartment. See
Association’s EX 62. | | |

3.15 Substantial experience in the practice of law. ilespondent was admitted to

pfactice law in 1970. It is an aggravating factor in this case.

_ Mitigating Factors ,

3.16 Absence of prior Disciplinary Record. Respondent has no prior disciplinary record.

3.17 Character and Reputation. Evidence presented on the issue of character and
reputaﬁon was the equivocal testimony of Ms. Stahl, who testified that Respondent had half bad,
half good reputation as a lawyer and had performed some good as a politician, testimony from his
secretary, and from a personal friend he ‘has known since law school. Mr. Eguster also presented a
list of cases he has prosecuted. The association obj ected on grounds that the synopsis could be self-
serving. The list of cases almost all involve “public versus private” issues, such as public
disclosure issues, land use actions, financing of sports stadium. Very few of the 54 cases listed
invoived a private client to whom the duties of confidentiality and loyalt_y were owed. Many
concerned whether or not legislation was appropriate. '

The Association entered an evaluation conducted by the Spokane County Bar Association
reflecting that Respondent was not qualiﬁed to be a judge. A post hearing objection was raised by
M. Eguster because the document was part of a set of documents that were not admitted into this
action. The Association argued that the document was public record and could have been obtained
from any source. | o

- 3.18 No practicing attorneys testified as to Respondent Eugster’s character and reputatlon
in the legal community. The only client who testlﬁed for him was Roger, whom he had represented
nearly a decade before. His secretary, the_ woman who characterized Ms. Stead’s phone call as a
“bitchfest” testified for him, and a personal friend and former practicing a’gtppney,'_'lfhp_rngs_ Tilford,
Respondent’s partner at Lukins and Ennis, also testified. Mr. Tilford testified “Mr. Eguster is
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- widely respected for his.intellect, .his integrity, his work ethic, his willin’griess to sacrifice his own .
financial and sometimes, emotional best for cau‘s_és. that.he believes in."” He testified Respondent
was a talented lawyer who had been a top student when they were in 1é§w school at the University
of .Washihgtqn,and Mr. Eugéter had been a law review editor.and top student in many classes. Mr.
Tilford has not practiced law since 1982.

3.19 Respondent Eugster took the stand and spent some time detailing his
accomplishments, many of them prior to 1970.. It is significant that Respondent testified “I became
active in-the anti-war, rrigw_/_.ement:andv:.regisﬁgrefd as a lobbyist.probably in violation-of the Hatch Act
to present petitions to the Washington delegations., My friend ....and I gathered those petitions, ...
Unbeknownst to Senator Jackson, we made multiple copies of thosg petitions,at night in his office
through the help, of one.of his '.employees.-‘” TR 691-92. Respondcnt..Eugster during-a hearing.. .
FOSOUICES: . ., el o o0 Tir oo St T T T . EERE

3 20 Mr. Eugster did.not prove by a, clear preponderance that his- charaoter and reputation.
as a lawyer in the legal community or with his clients should be a mitigating factor. He t?S’ElﬁCd .
about his disregard. for the law and.zules. .He has;a loyalseorefary and dhe-adrpiration of along .
time friend who hasn’t practiced law fof over twenty-fine years.. Ms. S_tghl’s testimony v;/as ,
equivocal, The bar poll, admitted through Respondent Eugster without objection, mitigated the
biased testimony of a_.l.oyal friend, a long time employee, and a former client; the Association .
painted as a'g..reedy SOm. . |

- Character and-reputation will not-be-considered a mitigating. factor in this action.

L. CONCLUSIONS OF LAW AND PRESUMPTIVE SANCTIONS
o | o A. Count 1 - R
3.1 Count 1-The Assoc:1at10n proved beyond a doubt that Respondent Eugstet failed to.
abide by:the client’s objec’uves of representatzon Wthh were to remove her son Roger from -

~control of her affairs, re-take control of her ﬁnanc1al affairs and re-claim property she believed .
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Roger had kept in violation of her Wisl'tes ‘Respondent violated RPC 1.2(&,).
1. Duty Violated: Duties Owed as a professional.
2. Lawyer's Mental State Respondent: Mr Eugster knowingly and 1ntent1ona11y engaged in
conduct that violated his client’s objectives. He sought control over his client’s substantial estate
and the fees that accompanied that trust. He sought to install Roger as the guardian when the
express objective of the representation of Ms. Stead by Mr. Eugster was to remove Roger from any -
dealing with his mother. Ms. Stead stated in her response to the guardianship petition that she
believed Mr. Eugster ﬁled the guardianship petition for his financial gain. Respondent’s exh1b1t 71,
beginning at line 25 ﬁrst page.
3. Extent of Injury Ms. Stead and her only son never spoke again after October 2004. Ms. Stead
expended $13, 500 from her estate that was to be used for her care in old age to defend against the
guardianship action. The injuryto Ms. Stead was serious. ' ' '
4. Aggravating or Mitigating Factors

~ Aggravating ; | . . | .
bl. Multiple Offenses. Respondent violated RPC 1.2(a), RPC 1.6(a), RPC 1.9(a), RPC 1.9(b),
RPC 3.40), and RPC 8.4(d). 2) '
2 Refusal to acknowledge wrongful nature of conduct. Respondent did not acknowledge the
wrongful nature of his conduct and he argued h1s ethical duties were subordinate to the statute .
regarding power of attorney, and that Ms. Stead should have sued him to remove him as attorney.
3. Vulperability of victim. Ms. Stead was an elderly griev\ing widow suffering from depression
and physical health problems who had lost her husband less than six months prior to her hiring
ilespondent Eugster. In addition, she had recently left her home of more than twenty years, and
was distraught over the state of her relationship with her only child.
4) Substantial experience of Respondent. Respondent has been an attorney since 1970 and
testified he had extensive experience with elderly clients. Despite his testimony regarding his
~ experience with elderly clients, and his teetimony that he was emotionally suffering that summer,
he failed to account for Ms. Stead’s emotional fragility and failed to notice a hearing loss that
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aggravate their cofnmunication difficulties. After receiving a letter dischargihg_ him as Ms. Stead’s
attorney, he listed himself as current attorney in the guardianship action and then attempted to use |
former RPC 1.6 as a.defense, saying he divulged information to -pr.qtect;his client, and former RPC -
1.13 for the representation. Respondent’s Proposed Findings of Fact 23 i(f) and 232(g).
Mitigating Factors: '
1), no prior disciplinary history. ., . ... :
American Bar Assocjaﬁon_ Standards for Imp;)sing Lawyer Sanctions. 7.1 Applies

‘ _ Disbarment is generally appropriate when a lawyer.knowingly engages in conduct that
is a violation-of a duty owed as a'.professional.with the intent to obtain a benefit for the lawyer or
another, and causes sqri_gus_injury;.-?;a_o._g}.-,plient,-the_ public or the legal:system.

- 3.2..Count 2.-. The Association proved by a.clear preponderance that Respondent Eguster
disclosed confidences and/or secrets relaitin'g,..t@ the representation .of Ms. Stead, and by disclosing to-
Roger and other third parties confidential communications between himself and Ms: Stead, and His
impression of her formed during the representation, Respondent violated RPC 1.6(2). - - -

1. Duty Violated Duty Failure to preserve. client confidences.
2. Lawyer's Mental State Respondent Euoster knowingly and mtentmnally, without his client’s-
permission;.disclose client.confidences unlawfully. Respondent argued th‘at‘.telhngv Roger about his -
conclusions that Ms. Stead was;delusional was appropriate because he was-a successor trustee and
nomiﬁated guardian und@r-,.th_e documents Mr. Eugster had prepared. This argument is not: -
pe'rsuasive,z.he_ did not have Ms..Stead’s permission, and she wanted Roger’s control over her -
eliminated. Respondent Eugster made his impressions of his-client public; and published her -
financial information when he filed the guardianship petition. It was a’knowing revelation that was
not lawfully perrﬁitted, because the guardianship. was not filed to reach the objectives, Ms. Stead
 had requested: . ' |
3. Extent of Injury: See above.
4. Aggravyating or. Mitigating Factors | R

- Aggravating Factors; . o |
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1. Multiple Offenses. Respondent violated RPC 1 2(a), RPC 1. 6(a) RPC 1.9(a), RPC 1. 9(b)
"RPC 3.40), and RPC 8.4(d). . L : :

2. Refusal to acknowledge wrongful nature of conduct. Respondent contended that his

disclosures regarding his client’s “incapacity” were authorized. He publicly disclosed his

impressions of Ms. Stead’s incompetence. There was no effort to have these i impressions validated
by professionals. When given a chance to share this information with Ms. Stead’s new counsel, he
refused, taking his suspicions public when contact with his former client’s new lawyer could have
kept his impressions confidential. | ' |

3) Vulnerability of victim see above.

4) Substantial experience of Respondent.

Mitigating Factors: 1) no prior disciplinary history.

5. American Bar Association Standards for Imposing Lawyer Sanctions 4.2 Applies

Suspension is gcnérally appropriate when a lawyer knowingly reveals information relating to the
'representation of a client not otherwise lawfully permitted to be disclosed.

3.3 Count3- The Association proved by a clear preponderance that Respondent Eugster

used secrets and confidences to Ms. Stead’s disadvantage. He humiliated her in the comhon room
~ at her home when he had her served by a uniformed ofﬁcéf with the Guardianship papers. He knew
“about her troubles with Roger and knew or should have known that proposing him as guardian would
permanently rupture Ms. Stead’s relationship with her only son, less than a year after the loss of her

husband. He kne'w the cost of litigation, Ms. Stead spent §13,500 defending this-action.

Respondent violated RPC 1.8(b). used confidences and/or secrets relating to Respondent’s

representation of former client Ms. Stead to her disadvantage, Respondent violated RPC 1.9(b) see

count 2 above. o

3.4 Count 4 - The Association proved by a clear preponderance that Respondent represented

himself in the guardianship action against Ms. Stead, violating RPC 1.9(a)-

1, Duty Violated Respondent violated the »duty to the former client to av»olld a conflict with when

he used information gained in the estate planning representation to file a guardianship appointing
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Roger as guardian in direct contravention to the _cliént’s objective. Respoﬁdent argued that his
client was competent when she signed the estate planning documents in July, app'dinting"
Respondent Eugster-trustee with power-of attorney. This ‘was in‘conﬂfct to- theestate planning
changes the client made after she fired Respondent Eugster because cc;'ﬁldn"t tell if he was
representing her interests or hér son Roger’s interests. ' '

2. Lawyer's MentalState Mr. Bugster knowinigly filed #n action ds the petitioher requésting Ms: .
Stead’s giiardian be Roger, and:argued that she'was competent at the fime the client sigried "
Respondent Eugster’s estate planning documeénts in July, which named Him' trustee with pewer of ..
attorney had his client been found incompetent. | '

3. Extent of Injury see Count 1 T e e g e
4, Aggravating or Mitigating Factors same as counts+1-3 '

5. American rﬁar‘- Association'Standards for:Impositg Lawyer Sanction 4.32/applies::- .

- - Suspension is génerally appropriate when-a lawyer knows:of aconflict-of interest. and
does not fully disclose to a client'the possiblereffect:of that-conflict, and:catises injury or potential .
injury to' a cliént.~ Mr. Eugster filed an‘action-against his client-.whil‘e'sayingfhe was filing on behalf
of that client: He had been-fetminated by Ms..Stead earliet,buthas‘tortured the pleadings and the
ethical rules to try to justify his conduct. ‘There was no statement that he had contacted Ms: Stead
about this-filing. As bar counsel points out in the reply to'closing argument -‘.‘Re'spond‘ent’:s
arguinent that Marion was required to use the pr.oc'e'dﬁreinf‘RCW 11.94.04:090't0 revoke the power
of attorney granted to him substantiates that Respondent was krowingly acting as her [his client]
adversary and therefore violated RPC 1.9(a). - - = o

~3.5-Count 5 - The Association proved b3; a.clear preponderance that- Responden’t dici-not to
take steps to the extent réasonably practicable to protect Ms. Stead’s property after being terminated,
including surrendering papers and property to which the client is entitled; and by refusing to turn.over
Ms. Stead’s client file to Mr. Braff until after the guardianship was dismis.sed,?Resj)ondent violated
RPC.L15(dy, -~ = 7o oo P AT P
1. Duty Violated duty to the. client to surrender file upon términation of the representation:
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- 2. Lawyer's Mental State respondent knowingly kept the file, despite repeated requests from Ms.
Stead’s subsequent lawyer. .

3. Extent of Injury extra cost incurred by new attorney recreatmg ﬁle and attendant estate
planning documents, inventories, financial records.
4. Aggravating or Mitigating Factors see above.
5. American Bar Association Standards for Imposing Lawyer Sanctions 4.12-applies.
Suspension is generally appropriate when a lawyer knows or should know that he is
dealing improperly with client property and causes injury or potential injury to a client. |
3.6 Count 6 - The Association agreed to dismiss Count 6 prior to the hearing.
3.7 Count 7 - The Association agreed to dismiss Count 7 prior to the hearing
3.8 Count 8 The Association showed by a clear preponderanee that filing the petition for |
‘guardianship without making a reasonable inquiry about Ms. Stead’s mental condition, Respondent
violated Civil Rule 11 and/or an obligation under the rules of a tribunal, and therefore, violated RPC
3.40).
1. Duty Vlolated Abuse of legal process '
2. Lawyer's Mental State Mr. Eguster knowingly filed a guardianship petition with no independent

investigation of Ms. Stead, whom he alleged was his client in the petition and he did so without her -

“knowledge or consent. Mr. Eguster had witnesses who were 'with Ms. Stead on a daily basis certify
to her sanity for testamentary purposes in July, yet they did not offer any statement in support of the’
guardianship petmon In the guardian ad litem’s report, the administrator for Parkview stated that Ms.
Stead made and kept her own appointments, adrmmstered her own medications and made her own
decisions. (Respondent’s Ex. 67, page 14.)

3. Extent of Injury in addition to the injuries sustained by Ms. Stead, the public and the legal
profession are injured. Ms. Stead was an elderly woman whose attorney betrayed Her by exploiting
the difficult relationship she had with her son, leaving her and her estate isolated from family
oversight. Respondent didn’t just omit an investigation, he manipulated th‘e judicial system for his

own benefit. He prepared the action and then asked Roger to join him in an action that would have
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put Roger in control of Ms, Stead’s person, while maintaining financial control himself.
M. Stead was living in a communal home with other elderly people when thishappened.

Respondent Eguster had her served publicly in the.common room of the facility. He made public’ h1s

betrayal of his client’s trust. Aged people who may have soughtthe help and protection-of an attomeys .

to deal with difficult family members or financial planning now know that.: lawyer can’go'to cotitt to
try to betrayé.tlj;?erﬂn, Whi_l,_ef.M,s-. Stead prevaileds:andithe systemmworked, many:don’t have'theresources,
stamina and iﬁt‘est_ingle,fortitud,e Ms, Stead possesseéd to.contestthe guardianship. In Stevéns-County,
the elderly, and all their friends and telations, saw the-fox.in the hen:house:and will be loathe'to 6pen-
themselves to such .dangers. The public-has beena,:damaged. because competent, trustworthy' legal
advice may.n.at,.,be sought;.when'-neces‘sary,;.-and the legal profession was damagedsbecansé the of the
d1m1mshed trust in the profession engendered by Respondent Eugster’s actlons,»exacerbated by his
refusal to acknowledge his own ethlcal violations;-let-alone acknowledgeithehavochie wreaked in the-
lives.of Ms. Stead and het son.. v . . o

4. Aggravating or Mitigating Factors see above.

5. American Bar Association Standards for Imposing Lawy..er Sanctions: 6.21 -'applies.

with the intent to obtam a beneﬁt for,the lawyer or another;and causes serious injury or potentially
serious injury to.a party Respondent violated CR 11 when he filed the guar.d1ansh1p,act1on;w1thout :
any independe_@t;inyestigaf:ion that-would have led to a petition well grounded in:fact, and was filed
for an improper purpose, the financial gain of Respondent Eguster. The guardianship successfully
ieo,leted Ms. Stead from her:son, Roger,; They. didn’t:speak.after October,” 2004 Had Respondent
Eugster’s petition been successful, Roger would have been-Ms-.}S,t;ead:’s guardian, .but.ResiJondent
‘would be the trustee with power of attorney. of the trust he had set up in July, in sele control Ms.
Steeﬁ,’_s, -substantial estaﬁe?:,_when she _,v_,s),asz 88 years old and estranged from her family. Respondent
Eg‘uister .dljew up hisrdecl_ina_tion to serve afteir the first guardianship hearing when the court requested
_ brieﬁﬁg on the ethical concerns.regarding hie-semiee as attorney, trustee anaspower'oﬁattomey for Ms:-
Stead. Heygith.drew from the ectioh_ in November, he no longer had anything to gain. - -
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~Responden’c Eguster had the most to gain bj;/ filing the guardianship that destroyed the.
relationship between his client and her son. Had Ms. Stead been found iﬁcompetent subsequent to the -
signing of the estate planning documents Respondent prepared, he woﬁld get paid as trustee at $125 - -
. per hour and had power of attorney over an 88 year old woman whose:' farnily had been completely
estranged. Respondent Eguster had taken some steps to help Ms. Stead get ready for the sale of the
house, contrary to Roger’s interests. Eguster drafted the will that took theinheritance of the home away
from Roger.

Respondent Eguster would have been the trustee over Ms. Stead’s estate when she died.
Roger would not have inherited the house under the Eguster will. He was only to inherit the house
under the Hellenthal wills, and that was all, the remainder of the estate was bequeathed to Emilie.
Roger’s mother had publicly vilified him as thief, while complaining he wouldn’t visit her. Roger
would have been in charge of her person if the guardianship was successful, but would gain no
monetary advantage or get the house. There was no benefit to Roger if the Eguster estate planning
documents were ruled the effective documerits had Ms. Stead been found incompetent. Respondent
Eugster’s conduct would h;ve benefitted him, not Roger. There was only one reason for Mr. Eugster
‘to be so vehement in his refusal to be tgxminated as Ms. Stead’s lawyer. He would lose access to her
_ money. Ms. Stead was in an assisted living facility with people to check on her, regular meals, social
contact, friends visited, she was safe, she had a lawyer, and an independent trustee looking after her
finances. | '

Count 9 - Misconduct The Association proved by a clear prepondérance of the .
evidence that Respondent Eugster engaged in Misconduct when he filed a guardianship petition
against Ms. .Stead. It is professional misconduct for a lawyér to (d) engage in conduct that is
prejudicial to the administration of Justice.

3.9 Ms. Stead hired respondent Eugster to diminish her son’s control over her affairs,
help her regain property she believed her son had, investigate the funding of her husband’s trust

fund subsequent to his death and help her sell her former home. Instead, Respondent Eugster
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. substituted: his judgement.for hers,-he took her-money, not to achieve her'obj ectives,'but to impose .

his.own objectives. - Respondent Bugster proposed this finding of fact: page 23 #130°:

“'StépHen Eugster did not believe that Ms. Stead was acting competently or
. that:she was capable of making decisions which were adequate to'the -
fulfillment of her objectives. He concluded that her congcerns about Roger.
Sarniiels weré irrational because they 31mply were not born out by the facts
.. Hesconcluded-itimade nosenss for M§: ‘Stéad to tisve hiriidsthe dailywork: -
of the management of her assets at her affairs and concluded it made more
sense for Roger Samuels to continue to do these things as he had done for
.. mmanymonthsand indesd many-yearsfrom:[gic] the family. One ofher "
objectives was to clearly preserve her estate and the estate of John Stead so.
“asto ensure ‘that Ber grandchlld Errnhe Sammon reccwe somethmg from the '
STERA TI rfamlly,.hentage T S IV LN P A AP DE T SO S

... i After Ms:Stead questioned. Respondent’s loyalty: to'lier and termiinated the'ldwyet-'
client-re]ationship; respondent:continued ‘torepresent itriselfas Mis. Stedd? »s*attomey,"mvokmg a v
statutery-power of attorney authority ‘ds superior to-his-ethical duties to'a client! He'refused to® "'
ackm,wlgglggé"that=she'apﬁrfonﬁed«:a"semiéé‘fof?hifé{?dnd%%tl'x"a'ﬁ-'whéﬁe‘hiéfsEﬁ"fi‘ceé‘%ér;cféﬁﬁéﬁfi‘sféé‘f&iﬁyi5 :
he-could be terminated.: Subsequent-tothe termination, Resporident Eugster-dsked-Ms: Stead’s
sonito be a;joint.petitioner.in a«guardianship acfion séekitig toinathe the o as'his clieht™s
guardian;; precisely‘the objective he had-been hired to eliminate.
1. Duty Violated duty owed-as:a professional- b
2. Lawyer's Mental State Respondent knowingly and intentionally engaged in conduct of filirg-
- the guardianship and-knowingly involving Ms. Stéad’s son as gt'i‘érdién‘iﬁ" diréct contraveéntion of

1 . : Sy LR ettt : }

his client’sswishesu intbvizmy o 08 L nitet T e T

"3, Extent of Injury Ms: Stead’selationship with her son'was permanently disrupted, Ms: Stead’ -
incurred $13,500 in costs, defending against the suit. The public and professiofi-were both injured
as set forth above. - . v | il e v S

4, Aggrévating.orﬁMitig'ati'ng.Faot‘ors see above © .

5. American Bar Association Standards'forTmposing Lawyér Safictions 7.1 appligs: ™" "
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Disbarment is generally appropriate when a lawyer knowingly engages in conduct that
.isa violation of a duty owed as a professional with the intent to obtain a benefit for the lawyer or
another, and causes serious or potentially serious injury to a client, the iJublic, or the l'egal system.
Ms. Stead was and elderly woman whose attorney abandoned her and rﬁanipulated the legal system-
for his own reasons. He knew best, he would also benefit financially if the guardianship petition
had been successful in finding the Eugster documents were executed while Ms. Stead was
competent. Respondént didn’t just engage in a conflict of interest, he prepared the action and then
asked Roger to join him in an action that would resulted in the absolute opposite of the objective
his client had hired him to accomplish. .

The legal system and the public were both injured by these actions. A lawyer took
money to accomplish what he believed to..be the best results, not the objective his client requested.
The public, especially the elderly population in a small rural area may not seek trustworthy,
competent legal advice for estate planning matters or for help with difficult family members about
how they conduct their affairs. The legal system was mampulated for Mr. Eugster s selfish ends.

IV. RECOMMENDATION

" The Association argues that disbarment is appropriate because Mr. Eugster
intentionally violated his ethical duties for the benefit of Ms. Stead’s son, Roger. This theory
leaves out some impoﬁant facts. Respondent Eugster drafted the will that disinhei'ited Roger frf)m )
the house. Mr. Eugstér argued to the Superior' Court of 'Steyens county that Ms. Stead was
| competent when she signed the will making him the trustee and the Power of Attbmey. ‘Had he
wanted Roger to benefit, Respondent Eugster would have argued Ms. Stead was not cofripetént :
when she signed his documents, and indeed, it seems that is what Mr. Eugster is saying now. M.
Eugster was the only one that would have financially benefitted from Ms. Stead being found
incompetent after he was named attorney in fact and trustee. The association elicited testimony
that Roger is now contesting the will his mother signed two days before her death. Given the size
of the estate, Roger’s resources, his daughter’s interests, and the fact tﬁat because of the actions of

Respondent Eguster, he had had no contact with his mother for two years prior to her death, this
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seems to be a prudent :action to protect his daughter. The association dld not elicit testimony about
which will, if any, Roger-seeks to have ratified. B —_— o Coe

’ Ms. Stead wrote in a swomn statement in the guardianship she believe Mr. Eguster was . .
. taking the-action for hisfinancial gain: Mr. Eguster proffered a ﬁnd’ing; of fact that he took the
actions because he khew.best. This‘lack of understanding.of the lawyer client relationshipis
telling. A lawyer ishired to'help people avoid or'solve probleris, they serve-at the pledsure’of ~ *
those who employ them. We are servants, not masters: We:can cajole, wheedle, debite; and'tryto
persuade, but we shall notsubstitute ourjudgment for the client’sies. & o 0 T e

Mr. Eugster’s testimony ranged over the glory days of his youth when he was a well:- - -

regarded, hard: working youth, mowing lawns for-a tycoon; (TR:681); Boys ‘State delegate, member
of a:Governor’s Counsel: (TR.682).. He was elected'to-the Interfraternity Counsel-in' college (TR~ '
683) married; ‘went:to law:school, had success:there'and then went:to-Washington;/D:C. where Hg *
worked on several large cases. (TR 689) Liaterhe was‘eimployed by-a prestigious firm in Seattle: -
and becamesa noted public interest'attorney.:\He:left alarge firmi; openediup a-smiall officethat’ -
disintegrated because he wife and a parfnér becathea couple. (TR:697) During this time he was a
guardian ad litem who made:a-bad! call(TR:700):~ He'miarried and divorcad again;.in 1985 close
personal family friends wére murdered in th€ir beds, the parénts:died: first and the- childrer lingered
whilquv. Eugister waited and watched TR:70%::-At this time he'was arpartner at the Spokane firm. .
of Lukins and Ennis, which he left because'he wanted to riow represent the little guy! TTR705-&
706) He became active in politits, ‘was-a city councilinan, active 'infchangir‘igzthe:city’z's‘ political. ~ -
structure:from city manager:te' strong‘mayor, and ran for mayor himself. ‘He married a fine-woman;"
became a father. That marriage-ended in2004: He thought hewas “part of the family” in the:Ms. " -
Stead matter a son, where he described the r.elatic_)ris'hip between Roger and Ms. Stead as ‘love &
hate”. A member of a very dysfunctional family, As notéd from his‘proposed jury instruction, he
wasn't trying to carry out the client’s. stated objectives, he was substituting his judgment for what

the objectives should be. -
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Respoﬁdent offered Character and Reputation as a mitigating factor. Despite his long
career as an attorney, and two political campaigns, no practlcmg attorney testified on his behalf at
this hearing, only Roger testified as a client, the Spokane bar assoc1at1on voted him less than
competent in a bar poll. His secretary said he is not mean and v1ndlct1ve” People just don’t know
him. Respondent Eugster and Roger did react positively in the courtroom. Mr. Samuels did
display hostility to the Association, but he did appear and testify as a hostile witness for the -
Association. Neither character and reputation or length of practice are considered as mmoatlng or
aggravating factors in this decision.

~ Respondent Eugster filed a court aétion in direct opposition to his client’s wishes, using
the information she gave him in confidence to do so, with no independent investigation -
whatsoever. Respondent fails to grasp the most fundamental tenant of law practice, serve your
client, protect their confidences. The démage to the profession here is bad. Ms. Stead was served
in the communal room of a residence full of ageing citizens with dwindling resources, and no
doubt, one or two have or know relatives they don’t like and\or trust. If your attorney won’t help
defend you, if your attorney files the action to take away your liberty, and then asks the courf to put
in place over you the one person you specifically told the attorney you didn’t want, there can be no
protection and little security. This blow to confidence in the legal ,.syster.n ¢an only be repaired .
slowly, and must begin with removing Mr ‘Eugster as a threat to the public. This behavior is so
outside of the norm that dxsbarrnent is the proper remedy along with $13, 500 in restitution to Ms:
Stead’s estate. Although most dlsba.tments involve misuse of funds, theft or 1y1ng to protect the
attorney, in this case a case was filed for the,lmproper purpose of the Respondent retaining his
power of attorney and possibly trustee,' with sole decision making over the finances of his
-Vulnerable. eighty eight year old client.

Ms. Whitt was disbarred for lying during the disciplinary proceedings, in that action,
the court said “the misconduct in this case showed serious and grievous disregard of the very heart

of a lawyer's duty, fundamental to the privilege to hold a law license, to be honest and
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trustworthy.” In re Discipline of Whitt, 149 Wn.2d 707 at 715,72 P 3d 173 (2003). Mr. Bugster .
has failed to-be ‘honest and trustworthy. |

V. Post Judgement Motions

Respondent Eugster’s fourth motion for dismissal, because the Association-used.a
public document from another grievance is denied, in part because Mr. Eugster made it evidence in
this action in his motion to dismiss. A separate order is signed. The fifth motion to dismiss. . .
because a friend of his didn’t open an unlocked door to a courtroom is not grounds for dismissal.

A separate order is-entered. Mr. Eugster s “New Case Supplement to Closing Argument, of
Respondent Standard of Proof”. is noted and reje jected. His argument that the current burden of.
proof for the Association of “clear, preponderance of evidence’ is.a “mere, spreponderance” is
unpersuasive, and the Association furnished a May 10, 2007 case Where the burden is.stated in.no.
unoertam terms, “The Association must prove, misconduct by a clear preponderance of the
ev1dence.”pDoeket #200,302-8 In Re Dzsczplmg;y Proceedings of Marshall _, . ,.P3d.
2007. Itisstilltheruleoflaw, . . . T Tl e

R L]

Dated May 22, 2007

/ Jane'Bfemner R1sley, WSBA#2 701 o
/ / Heanng Ofﬁcer ' Y
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1 ocT 2 5 2004

5 EUGSTER LAW OFFICES, PS.C. |
-3 BY

. :

5 \

6

7

8 |

9 - :

10 |{MARION R. STEAD V" GUARDIAN AD LITEM REPORT

11 11 ‘ ) RCW 11.88.090

: An Alleged Incapacitated Person. )
14

/ 15 RECOMMENDATION: It is my recommendation that the guardianship petition be

widismissed. In my opinion, Ms, STEAD is legally competent and has the capacity-to.:.

:
1.0 Procedural History.

Date of Appointment: September 27, 2004

a1 Date of Service of Copy of Petition on Guardian Ad Litem: S.eptember. 30, 2QO4
99 || Date Guardian Ad Litem's Statement of Qualifications was filed & served: Filed
23 |{ October 14, 2004, Served October 2, 2004 |

R4 I attest that I am on the Guardian Ad Litem Registry for this County, have
Zz conducted approximately 290 Title XI Guardian Ad Litem investigations, and am
o qualified to serve as Guardian Ad Litem in guardianship matters.
_8
R9
30 |
31 || GUARDIAN AD LITEM REPORT -1 WOODARD AND HUGHES
3R || {slg/stead.galrpt} LAW OFFICES

MAPLE BRIDGE PROFESSIONAL BUILDING |
NORTH 900 MAPLE, SUITE 300
SPOKANE, WASHINGTON 99201

(509) 328-3777
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2.0 Medical/Psychological Report. As requifed by RCW 1 1 ..8 8 .045, Lhave obtain'cd a
written, medical report from Dr. PATRICK J. SHANNON. The report was filed with
the Court on October 19, 2004. The examining physician was selected by the Guardiaﬁ
Ad Litem. The reason for selecting this individual to prepare the rnedical report was that
Dr. SHANNON is Ms. STEAD’s regularAtr'eating physic.ian.

3.0 Méeting(s) with Alleged Incapacitated Person.

© 0 2 O Ul RN

Dates of Meetings with Location of Meeting Other Persons Present
Alleged Incapacitated " | (GAL must meet alone at
Person least once with Alleged
Incapacitated Person)
October 7, 2004 Parkview Assisted Living | None
' . Facility

. 3.1 Personal I_nformation Regarding Alleged Incapacitateq Person:
Date of Birth: August 16, 1916
Age: 88years
Current Resideﬁce: Parkview Assisted Living Facility, 240 S. Silke Road, Apt. 112,
Colville, WA 99114 | :

| Current Phone Nulilber (with area code):

DSHS Client Number: N/A

3.2 Incapacitated Person's Responses Regardihg Specific Issues:
Agreement or objection to appointment of a Guardian: Ms. STEAD does not want nor-
does she believe that she needs a guardian. |

Reaction to the proposed Guardian: Ms. STEAD is extremely upset over the mannerin -

GUARDIAN AD LITEM REPORT - 2 WOODARD AND HUGHES

{slg/stead.galrpt} LAW OFFICES
MAPLE BRIDGE PROFESSIONAL BUILDING
TNORTH 900 M4PLE, SUITE 300
SPOKANE, WASHINGTON 9920] .

(509) 328-3777




© 0 2 ;.0 D A D

which Mr. SAMUELS; her son, executed his duties «as-attomey;-"in--fé;ot for»'her.' She does
| not wish himi to be involved in-either her personal or financial affa’irs at this time:: -
I'Right to counsel: Ms.-STEAD indicated thatshe wished attorney ANDREW BRAFF to
|| represent her and he has'been appointed by the Court in that: capac1ty

Preferences regarding choice of counsel:~ See dbove -
Right to a jury trial: This will be detefmined by Ms. STEAD and hef attorriey.

" 3 3 Summary of Interviews thh Alleged Incapacntated Person and, .

) quardxan Ad Litém's Impressxons

- 'ﬁI‘ met w1th Ms STEAD in her apartment on October 6, 2004. She was

NI

' appropnately groomed and her apartment was clean although shghtly cluttered She

indicated that she had retalned attorney ANDREW BRAFF approxlmately two months

'ago and that she wished to have h1m be her attorney in the guardtanshlp

She indicated that she and her deceased husband J OH"\I STEAD had moved to
C01V111e froth’ PhlIadeIphla Het Stated; purpose for movmv to Colv111e was io be closer
to her granddaughter EMILIE SAMMONS. She 1ndlcated that Nis. SA.MMONS was

currently twenty—one years of age and is attending college at Mount Holyoke I

-questioned why her last name #as differént from her father ROGER SAMUELS She

indicated that her son had chanoed his last name after hlS dlssoluhon of mamage frorn
hlS ex-wife. ' T - -

T asked her if she had had an opportumty to rewew the guard1ansh1p papers and
she indicifed that ‘de Had” She Stated that she and Her husband Had’ 1n1t1a11y gone to Mr

|| EUGSTER for legal representatlon at the suggeshon of her SO. MI bUGSTER had

.,l.

belisves that her son took the ongmal Wills made up by Mr. EUGSTER and destroyed
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them. He then suggested that they go to see attorney DAVID HELLENTHAL regarding
estate planning. At that time, her husband JOHN was termmally 111 She indicated that
neither she nor her husband ever wanted to go on Medicaid but that her son insisted. She
stated they wanted to “pay their way”. She stated that they voiced this feeling to Mr.
HELLENTHAL but that he nevertheless prepared Wills which, upon the death of one
spouse, placed half of their estate into-a supplemenfal care trust as a Medicaid planning
device, .
JOHN STEAD passed away in February, 2004. Ms. STEAD’s s.on was named as
Personal'Representativc in his Will and probated the estate in Spokane County. Ms.
STEAD’s home was deeded to her ipersonally’ and one-half of the community assets went
into the aforementioned trust. The attorney for the estaté was Mr. HELLENTHAL.
Apparently, the issues which Ms. STEAD had with her son began before the
death of her husband. She indicated that Mr. SAMUELS told thern he was going to sell
the car because neither of them could drive. They Obj ected to his doing so because they
wanted to have a car avallable in the event that others were going to transport them. She
also reported that he began talclng money out of accounts which the STEADS maintained
at Edward Jones in Colville. She reported that Mr. SAMUELS took over payment of her

11bills after her husband died and took her checkbook. She indicated that it has never been

returned to her.

Feeling that she needed to have independent representation, she stated that she .

|| returned to Mr. EUGSTER to represent her. On July 6, 2004, she signed a Durable

Power of Attorney naming Mr. EUGSTER as her attomney-in-fact. There had been a

previous Power of Attomey executed by Mr. HELLENTHAL in favor of JOHN STEAD
and ROGER SAMUELS. LTI
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- Mr. BEUGSTER took over management of her affairs ar:'id‘ payment of her bills.

- ||However, she became disenchanted with Mr. EUGSTER:when, according to her, he

| |'would not-answer her telephone calls and Was;not,respons‘iv,efo inquiries by PAUL

BUXTON, her investment advisor at. Edward Jones.” At the recornmendation of Mr.

BUXTON,; she contacted attorney SUMMER.ST AHL in-Colville. ‘Ms. STAHL. -

|apparently assisted Ms: STEAD in reversing a change of beneficiary of a life insufaﬂ'ce

policy which had been made by Mr. SAMUELS.
. In order to revise her estate planning documents, she contacted: attorney

ANDREW BRAFF in Colville in the late summer of:2004.- Mr BRAFF prepared a

|Revocation of the Durable Power-of At.torney..tQ..MI..EUG,S,TER. and-prepared an.

amendment to her living trust which-removed ROGER SAMUEL.S- as Trustee and..

|| installed Northwest Trustee & Management Services'as Trustee: Ms. STEAD inciicatﬂd
{that Northwest Trustee & Management was recommended to her by:Mr. BUXTON It
{ was these.latter actions by Ms; STEAD which: prec1p1tated this: cruard1ansh1p

.+ Ms. STEAD provided.me ,w1th an extensive history:and background: She

-|| indicated that she was eighty-eight years.old and that her mother had: died when she was...

1- || fourteen months pld, Her father passed away-when:she was four jyears:old and:she last. -

her only brother when she was sixteen. She indicated that her son ROGER had;obtdihgad

an excellent education at Columbia University and Wharton but that he had worked only |

{about seven years during his lifetime. She stated that-he inherited $1.5 million from his

father’s-relatives. Shebelieves that her son is totally.motivated by fhoney and-believes 4' .

that; “as Rockefeller said, you can never have enough money.” In addition to her belief
|| that Mr: EUGSTER was non-responsive to her, she indicated that he began defending
{|ROGER to the detriment of her wishes. I asked her if she had spoken-with her; - -~ -
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granddaughter recently and she said that her granddaughter dojés not come home for the
summer From school and has little involvernent with the family. She also stated that her
son had not talked with her for two months.

I questloned her regarding the personal property: which was al‘egedly taken from
her by her son for safekeeping. She mentioned Williamsburg silverware and other
personal propertj which her son has, but denied that she had requested that he take it for
safckeepmg ‘

She stated that her monthly bill at Parkview is paid for automatically by PAUL
BUXTON from annuity proceeds. She indicated that her other bills are either pald by
her or by Northwest Trustee & Management. She staffed that she did not need or wanta
guardian. She also provided me with a number of persons to contact regarding the issues

surrounding this guardianship.

4,0 Investigation.

4.1 TIndividuals Contacted. . | _
STEPHEN EUGSTER (624-5566). I spoke with Mr. EUGSTER, one of the
Petitioners on October 7,' 2004. He indicated that he had done work for JOHN and

MARION STEAD many years ago. He stated that, subsequently, Mr. SAMUELS had
'tak'en his mother to see attoméy HELLENTHAL. He described that the relationship
between Ms. STEAD and ROGER was a “love/hate” relationship and that Ms. STEAD
also had delusions regarding Mr. EUGSTER. He stated tﬁat he had done a lot of work
for her, including a new Durable Power of Attorney, living trust and pourover Will. He
stated that she called “almost every day.” Mr. EUGSTER indicated that he had gone to
Colville in response to her calls and met with her and an individual named LYNN. He

stated that Ms. STEAD had asked ROGER to take personal property items and
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|| household goods from her home .and place them in safekeepmg when she: moved out

- Hestated that Mr: BUXTON had gotten tired :of receiving phone calls regardmg
bills and that Mr. EUGSTER took over paymg»t-hose bills. He indicated:that Ms.

1 STEAD’s cost:of care at Parkview is coming-out of annuity payments and that her son

hadset up-automatic payments for m‘c’is‘t-the bills. He stated that, upon: reflection, 'he."d'o"es “

 not believe that :she was' compctcnt to sign the Durable Power of Attorney making h1m

the attorney-in-fact in July, 2004. . 4 ;
: ‘He'indicated-that he had:tnet with' STEPHEN TREFTS after Mr. TREFTS had' -
been appomted as successor trustee: ‘He stated that Mr: TREFTS-did not like the

|testamentary trust.and that he was put off by Mr. TREFTS? approach: to.his duties as .
1{frustee. He does not believe: that Ms. STEAD is competent: He believes: that ghe cannot

direct What is going on but thinks that she could do a Durable Power of Attorney. He
stated that he is owed $4,000.00 by Ms. STEAD and that he believesithat.the revocatlon
of the Durable Power of Attorney and the changein trustee-is:invalidi He stated that,. at
the time of the probate, Mri-SAMUELS had distributed thethome'in Colville to his

mother individually and not into the trust. Finally, he -ind.icatedathatrhe- isnot.

representing Mr.. SAMUELS but is representing himself..

+:  ROGER SAMUELS (684-1105). I spoke with M. SAMUELS an October 7,.

112004, He indicated that his stepfathet, JOHN STEAD; had passed away in-February and o

he attributed Mr. STEAD’s passing to maliutrition. He stated that his mothier, age

|| eighty-eight, was livingdn her home-atthé time. and that it ultimately becaine too rmuch

for her to maintain, He stated that a young female friend of hers had pérsu'a‘tded his.

||-mother to. move-to Parkview.: She:subsequently became surrounded :by older ladies'who' .

were Cliristians and, in July, she “excommunicated” Mr. SAMUELS. He believes itisa
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psychiatric fallout from the death of her husband.. , )
~ He stated that she contacted Mr. BUGSTER on her own and that he believes he
may have been written out of the Will. He also stated that, approxlmately one month
ago, his mother fired Mr. EUGSTER. |
He statcd that Ms. STEAD cannot write 2 check, cannot pay her own bills and is
paranoid. .
Regarding Northwest Trustee, he indicated that a friend of his observed people : at
his mother s house in Colville. ‘He got a hold of realtor WAYNE BELL, who called Mr.
TREFTS Mr. TREFTS called Mr. EUGSTER. Mr. SAMUELS determined that PAUL -
BUXTON had referred his mother to Northwest Trustee and that the individuals at the =
house were representatives of that company.
| _He pointed out that his mother had engaged a number of attomeys in the past ten
years, starting with Mr. EUGSTER, Mr. HELLENTHAL, then back to Mr. EUGSTER,
SUMMER STAHL, ANDREW BRAFF and now Mr. TREFTS who is an attorney in
addition to being the pres1dent of Northwest Trustee.
" He stated that he is the trustee of JOHN STEAD S testamentary trust and that
Northwest Trustee had been substituted for him as the trustee of his mother’s living trust.
He Stated that he had been paying his mother’s bills and was concerned about the status
of payment of those bills since he was removed as tristee. He mentioned ongoing
pharmacy bills and utility bills. ' |
He pointed out that his mother had been orphaned at fourteen months, that she
was placed in a home, and that her brother had died a few years later. He described her
as being very defensive énd indicated that he thought she had been mentally ill since he

was fifteen years of age.
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He recommended that I contact PAUL BUXTON, SUMMER STAHL, LYNN._

| McC AN afid ORA MAE SACKMAN during the course of my ivestigation.

" Tdisked him whefher he felt it-would be a problem to‘betiis miothier” §'girardian if
she failed to cooperate with him‘, whether this Was’"‘bas'e& on l“égi’fi'm'ai‘é’ -concems or s"djx"nq

e ST

guarchan He felt that Parkview could manage her medications, which she takes for-

‘depression,’ anx1ety and irisomnia;’ He felthe could pay the bills w1th®ut Histmother’ §i

hE cooperamon

- Imentioiéd t6 himr that I had rééeived-a copy of a létter fromiher treating

physician, Dr. SHANNON; indicating that he felt shie-Was competent. He stated that Dr. .

. CR . . P -, g . ".‘
SHANNON is a general practitioner and not4 psychiatristy Hebelieves thatshetcan - - .

"pfe‘Seﬂt'a good front but th’at she is éva‘s"iﬁ}‘é”aﬁd' d'eﬂ'ects quesffiofié'ullfioﬁf‘él‘ie does ndt | '

1 which: Spec>1ﬁc accubations and whatfacts'he be‘heved“pomted fo her need for'a guardlan; :

He stated that she had asked him 18 take ifems Fom her Houde dnd put thém in”-

safeleéeping at his hotse, e.g. silverware; ¢omputér; etc:, and ther ‘defiled doing so. He

| reiferated Hit assertion thiat-shé had had six lawyers $i twelvemunths’ He algy statéd that.

his mother believed:that the State'of 'Was’h’iﬁ'g’c’on' was'goirg to'have to pay for her.
Mr. SAMUELS believes that thé Wills prepared by her'in 2004 are invalid: .
However, he stated that the Wills prepared by Mr. EUGSTER: aht! MIHELLENTHAL , "

|'ére ssserifially the same:: He stated that Kis stepfathet JOEN had promised ‘the housé;tb .
ROGER on his death bed and that his mothier is tiow trying to sell it} He'ihdicated that
He had seen both fHe HELLENTHAL and' BUGSTER Wills: : B o i

He stated that PAUL FITZPATRICK is his attorney: Fé also sfated fhat,in .~

|| GUARDIAN AD LITEM REPORT - 9 ‘ WOODARD AND Hucﬁﬁsf

. LAW O'FICES
S ste
{ 1g/ ad gahpt} . : MAPLE BRIDGE PROFESSIONAL BUlLDING

NORTH 900 MAPLE, SUITE 300,
SPOKANE, WASHINGTON 99201

(509) 328-3777




ot g
NS om0 u s o

Gl D 0NN NN N R b e
M OO MO0 @R~ O®0®O0R RN

January, 2004 he had taken his mother to see Dr. DUANE GREEN at Sacred Heart
Hospital to determine whether she had testamentary capac1ty He stated that Dr GREEN
believed, after testing her, that she did have testamentary capacity". _
I questioned Mr. SAMUELS regarding his background and he indicated that he
had worked as a social worker, done juvenile hearings and was a hospital administrator.
‘When I indicated that I was goiﬁg to see his mother; he pointed out to me again

that she would seem to me to be very capable. He indicated that just because she had a

: gbod vocabulary did not mean that she had functional abiﬁt.ies.'

PAUL BUXTON (684-8414). T spoke with Mr. BUXTON on October 9, 2004
He works for Edward Jones in Colville. He indicated that he had known JOHN and
MARION STEAD for many years and that, during Mr. STEAD’s lifetims, MARION had
left things pretty much up to JOHN to manage. |

He stated that Ms. STEAD is “far from 1ncompetent” He stated that she is able
to understand most thmcrs and is able to delegate respons1b111t1es He beheves thatthe

d1spute has to do w1th ROGER SAMUELS wanting his motherto delegate to him. He

| believes that she has a nght to be irritated with her son as “he is pretty pushy.”

Mr. BUXTON 1nd1cated that he is still her “investment guy”. Shehad asked him

to become her sucgessor attomey—m—fact to take over for her son and he felt that this.

{|would be a conflict. He initially recommended Mr. TREFTS but Ms. STEAD went to

see Mr. EUGSTER instead because he had done work for her in the past. He stated that.
Mr. EUGSTER was not “doing the job”, in that he was not paying bills or returning

1 calls.

He stated that in hlS conversatlons with JOHN and MARION STEAD, that they
felt “arm—twmted” mto signing the HELLENTHAL Wills. He believes that Mr.
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SAMUELS wants control.of his mother’s finances. -
. He stated that he had metMr. EUGSTER once-and that Mr. BUXTON. had glven

him paperwork to change the beneficiary on an annuity. He'stated that M. EUGSTER
|mever did so. He stated that the accounts at Edward Jones had been changed to joint
44 t_enen_cy_wnh‘nghtpf survivorship by J OHN and MARION STEAD before JOHN’ § .-
|-death. He previded me with the current balances in the Edward Jones account, which

4 |includes an IRA and-two.annuities: He stated that nearly all- of the value-of the IRA 1s i

a company called Peabody Energy and that-this was- done at ROGER’s insistence in

| April.of 2004. He also stated thathe was never mformed ofthe Tiving trustset up by Mr.

EUGSTER so it was never funded.
- STEPHEN TREFTS: (466-3024); I spoke. with-Mr, TREFTS on Octcber.11;: 2004.5
I asked him what he thought of Ms, STEAD’s mental capabilities. He stated that both he.

~I1and h1s associate SANDY. CALBRE-ATH believe she is.capable:of malemg»declslons
{He stated that she knows who-her heirs are; that she:is clear bout what. she has and What

_|{she-wants to.do with it and that when he met her, she'was in the process of hiring: estate

liquidators.and real estate agents:to sell her home on her own.
.-Ms. STEAD has stated to him that she feels'she has been taken advdrtage of by -
her son and legal agents. She described to him a meeting with Mr. HELLENTHAL and

| stating “it was like we weren’t even 1n the room.” She stated that. M. HELLENTHAL
| was talking directly to her son ROGER and that “J OI-IN would never want me to be on _

welfare

Mr. TREFTS 1nd10ated that he had spent approximately five hours with Ms.-

| STEAD and that she is “really.sad” and in the grieving process.- He stated that he had

met with Mr. EUGSTER and that Mr. BUGSTER had indicated that he trusted Mr.
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| TREFTS. He indicated that he told Mr. EUGSTER “if you trust me, believe me when I

tell you she is competent.”

. Ms. STEAD has indicated that she felt that Mr. EUGSTER was not rcpresentxng
her and that he was representing ROGER SAMUELS. She believes that this is a conflict
of interest.

SANDY CALBREATH (466-3024). I spcke with Ms. CALBREATH, a trust
officer for Northwest Trustee & Management, on October 10, 2004. She advised me that

Ms. STEAD had seen a counselor in Spokane onJ anuary~3OV, 2004. This was
apﬁroximately two weeks before her husband died. She stated that, according to Ms.
STEAD ROGER was being cruel to them. Apparently, Dr. GREEN indicated that Ms.
STEAD was competent

‘Ms. CALBREATH indicated that she had spent the day with Ms. STEAD on -
September 28,2004. She described her as very sharp”. She was concerned about bills - .
being pa1d and homeowners insurance. They went fo see Mr. BUXTON, went to the
bank and saw Ms STEAD’s accountant According to Ms CALBREATH she was
appropriate and informed throughout the day.

SUMMER STAHL (680-0205). I spoke with Ms. STAI_—IL on October ‘1-2, 2004.
She had been involved with Ms. STEAD both before and after her hus‘band died. She

said the conversations centered around what a “mess” their estate planning was in. I

asked her when she had last seen Ms. STEAD and she indicated thaf she had seen her the
afternoon of my call. She stated “there is no incapacity at all.”

She stated that Mr. and Mrs. STEAD were concerned that ROGER was taking
their mbney and said that he was going to sell their fumniture and their car. She stated

“they just wanted somebody on their side.”
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‘Ms. STEAD became concerned because ROGER did.not work and had inherited
money. She also oBserved that JOHN STEAD could be very d‘cmgnding and-observed -

|| that he was extremely irritated with M. SAMUELS just prior tohis death.

- She does not believe that Ms. STEAD needs a guardian. She indicated that Mr.
EUGSTER had come up to see Ms. STEAD after JOHN STEAD had died. She had

|| expressed concerns regarding what her 's':on"\ivas doing: She‘h‘ad indicated that ROGER
1 took funds and put them in the “ROGER/EMILIE” trust.. Ms STEAD stated that she

had tried to get-a hold of Mr: EUGSTER and.could:net: connect with him.
. Ms. STAHL indicated that-Mr. SAMUELS was doing a lot forthe STEADS .

| before J OHN died but that he.-wasnot.doing what they wanted She stated that J OHN

was “very unhappy” that he signed the HELLENTHAL WlH Both Mr. and Mrs. -
STEAD wanied everything to go to MARION upon J OHN ’s death but Ms. STAI-IL

{ descnbed ‘him as being ‘“‘too tired” to change his Will before he died..

. She believes:that Mr.. SAMUELS WS- trymg to-do what; was :inithe best 1nterests '

of his mother and ste_pfath_er.and-.that__,she.cquld_..see,w‘;,erehe wa$.coming from. -

However, she feels that he did not have the rightto.do zth_ing”sagainét their wishes; such -

{as sell the vehicle, ha‘ve_;them. sign_,Mé.digaid Wills and-change .the,b"e:ge,ﬁciaryb on their

1IlSU.I'2.I]CC

DENNIS SWEENEY (738-6834). Mr SWEENEY has known the STEADS:

| since 1986. He was the builder and.designer of their home in Colville: .

He was recently contacted by-Ms. STEAD and wanted help.in explaining the

energy features of the home to a realtor preparatory to marketing the home. He indicated -

| that he knows ROGER. SAMUELS as-well,-and has worked for:him in the:past. Héilast”

saw Ms. STEAD approximately ten days ago and he said, without question, that she is
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SAMUELS can easily offend p60ple It is also h15 behef that Ms STEAD s concems

indicated. She stated that she had observed no deficits at all in Ms. STEAD. She stated

able to handle her own affairs.

Tt is his understanding that Ms. STEAD contacted realtor MIKE LYMAN of
United Country Realty with respect to selling her home. Mr. TREFTS selected another
realtor from apother ﬁﬁn to obtain a second opinion on the vslue of the home. Mr.
SWEENEY had discussed with Ms. STEAD some cosmetic work ‘which needed to be
done in order to sell the house such as paint, pOpped sheet rock nails and yard work.

He stated “it is a good idea to do whatever Marion wants.” However, he told me
that approximately six months ago, she had contacted him to discuss closmg in the front
porch. When he arrived at the hoine, Mr. SAMUBT_;S was there and immediately began
lobbying against it. Mr. SWEENEY, independently of Mr. SAMUELS’ | |
recommendation, aiso indicated to Ms. STEAD that it :avould not be a good idea to close
in the front porch and she agreed. | 4

He stated that in his deahngs w1th Mr. SAMUELS it is his observatlon that Mr.

regardmg her son are Jusuﬁed

MARY W EAR (684-5 677) Ms. WEAR is an administrator at Parkwcw Ass1sted |

Living Facility. She reported to me that Ms. STEAD hasa very good memory. She
malges and keeps l'ller own appointments, does all of her own personal grooming, reorders

her own medications monitors her own medications and takes thern at the time

that Ms. STEAD had been worried a lot because of the breakup with her son, but had
been more relaxed recently. Shebelieves that Ms. STEAD was justifiably worried. She
indicated that she had met Mr. SAMUELS only a couple of times early en. She does not

believe that Ms. STEAD heeds a guardian for personal decisions and has not observed
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any problems with her finances. She reports that Ms. STEAD ;always delivers the .chéck

for her rent on time. : : , . . .
MARILYN.HANEY ( 684-215) ag spoke with: MARJLYN HANEY on October

13;2004, She stated:that the STEADS had lived one-half block from her and she had

I-known them since they moved into-their home. She'alsodelivered mealson'wheels to.
|| them for the-last few years. When JOHN STEAD became ill, Ms. HANEY became
|.more involyed and saw Ms: STEAD everyother day. ".. .

- Shestated that/she had'lastseenMs. STEAD .in:September and described her as

| “sharp.as a tack.” Shestated thatMs. STEAD'is probably the most “togethér™ elderly

person she has ever seen. - She acknowledged that Ms.: STEAD sometimes. had memofy_'

|| 1apses but-described them as being no worse than those:experienced by.much younger : .

people. . :
She stated that she tad known Mr. SAMUELS 'since before his daughter was .

I’born. . She'statéd that-he-“‘doesn’t treat MARION very nice:”. Adcording 1o hershe - .

apparently believes that Ms. STEAD shouldn’t control finances-or decisions regarding

|{her property.; She does not-know Athef:c;l_e-téﬂ"s ofhow Mr: SAMUELS-allegedly abused.the -

Durable Power of Attomey, buthas just heard stories-from Ms. STEAD. or others.-

She believes that Ms. STEAD does not need a guardian. She is happy that M
STEAD is currently at Parkview, as she- beheves that maintenance of the house was too
much for her. She describes Ms. STEAD as having a lot of visitors and has been present

on occagion when Ms::STEAD. remembers details of what has gone on with the families

'of the visitors.. She described Ms. STEAD as being “in the here and now” rather than -

|| living in-the past or living in'*‘another world”.

. LYNN McCAIN (680-2420). I spoke with LYNN McCAIN on Octob’er 13, 2004,
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Ms. McCAIN is a friend of Ms. STEAD. She indicated that sile was awar'e”that' Mr.
SAMUELS believes that his mother needs a guardian. She stated that, once in a great
while, she sees confusion in Ms. STEAD. However, she also :stated that Ms. STEAD
was “witty, strong and intelligent” and that she had never seen her other than capable. |
She went on to say that she thinks that Ms. STEAD should retain her rights and '
ipdepcndence and that she is “the mogt capable eighty-eight year old I have ever met.”
On the other hand, she stated that she isnot a gooa judge as to whether Ms STEAD -
needs help with her financial affairs and stated that she had rio opinion in that regard.
However, she further stated that she did not want to reinforce ROGER’s belief that his
mother needed a guardian. | :

JOYCE LINGERFELT (6 84-2072). .I spoke with Ms. LINGERFELT on October -

14, 2004. She is a family nurse practitioner and a licensed private social worker. She

has been counseling with Ms. STEAD since before her husband passed away. Ms.
LINGERFELT had seen Ms. STEAD earlier in the day. She stated that “T never thought
she needed a guarchan » After Mr. STEAD’s death, she stated that there may have been
some confusion as a result of stress. However, she indicated that M. STEAD was

always oriented. She is taking what Ms. LINGERFELT describes as.a “pediatric dose”

of Zoloft (25 mg) and indicated that for a time, Ms, STEAD was taking Lorazipam 1o

assist her in sleeplng

She stated that she knows Mr. SAJ\/[UELS “a little bit”. She feels that he does
not understand the concept of empathy and that he is greedy. She stated that Mr.
SAMUELS came in with his mother for the first couple of appointments and that he kept
saying “we need to focus on putting the house info trust or the state will take it.” She

also stated that she had heard from Mr. BUXTON that ROGER had been bullying the
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STEADS when JOHN STEAD was alive. She stated ¥I really didn’t thmk he would go

||to° the lengths that he has to'declare her mcompetent "

- Ms: LINGERFELT believes-that Ms. STEAD. “absolutel)f does not need-a' "

{F g’uardxan.= She is dble to seek assistance on her-own, exhibits no tangentiality, stays 'on‘

poirit and-finishes het thoughits. ‘She‘feels‘that Ms ‘STEAD doés better than many* -

youriger pedple with problem solvingand judgment.”

" DR: DUANE GREEN. PHD.(455-8660): I spoke with Dr. GREEN on October

18,2004, ' He'stated that M. SAMUELS tad broughthis ifiothér to see’hitn on J anuary |
14,:2004. The purpose of the visit was to détermine if' Ms: STEAD had'testaféntary = |

capacity. Dr. GREEN stated that he met with her for 1 % holirs and,"while'he did no

{formal festing: he-determined that shie:did have testamentary capacity. -

-~ : He stated that there was-clearly an intefpegsoﬂéliﬁs’ue between Ms. STEAD and
het son.. MrsSAMUELS stated that*“she accused me of malfeasanice’and hired an "

+| attorniey: I wol’t-do atiything without havihg her evaluated:” Mr: SAMUELS had®
‘ "apparently quit-paying her bills, she wwanted & few ¢ ‘treasured things™ out: of the trist and '

wanted 4n insurance policy beneficiary-chan gecl-.~ Dt. GREEN described heras

{ “despérate”, as she’had nb access fo-funds. -

- He épin’ed that “the poor woman-had heér husband dying and was very upset.”

When I suggested that Mr. SAMUELS might not have been sensitiv‘é to that, Dr.

| GREEN 'said-“that is an undérstaternerit.”"

** DAVID HELLENTHAL (325:8494). 1 spoke withi Mr. HELLENTHAL on-. -
October 21, 2004. He'was aware of the dispute bétween Ms. STEAD and her son and’

‘talled it“surprising”. He indicated that when hé had met with them, alongwith *,

MARION’s husband JOHN,; that the three of them seemed to get along. He-also
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indicated to me that Mr. SAMUELS was coming in to see him at 10:00. |
He stated that he did not get the impression when meeting with the three of them
that Mr. SAMUELS was trying to control the STEADS. He stated that he had never

|| heard there was any dissatisfaction expressed over their estate plannmg documents.

They had apparently discussed with Mr. HELLENTHAL going to live at Parkview, but
were not ready at that time to make the move. _

Mr. HELLENTHAL stated that he had received a letter from STEVE TREFTS
requesting $2,000.00 per month for living expenses and he wrote a letter to Mr. TREFTS,
indicating that Ms. STEAD’S assets should be used first. Mr. HELLENTHAL indicated
that he believed he may be a witness in this matter and that he will not be representing .
Mr. SAMUELS because of that potential conflict of interest. | |

ORA MAE SACKMAN. I spoke with Ms. SACKMAN on Oetober 22,2004,
She stated that she had known Ms. STEAD since.she and her husb and had moved to
Colville. They attended the same church for many years She 1nd1 cated that she had
seen Ms. STEAD very frequently since M. STEAD passed away, at least two times per
week. Ms. STEAD has admitted to her that she needs help with her finances, as her
husband JOHN had handled the finances prior to his death. She does not understand the |
nature of investirilg but Ms. SACKMAN .beli'eves that she could pay her own bills, but
does not want to. She believes that Ms. STEAD makes good decisions and that she does
not need a guardian.

She is aware that Ms. STEAD is upset with Mr. SAMUELS and Mr. EUGSTER.

She knows Mr. SAMUELS, as Mr. SAMUELS also went to the same church. She
stated “He is a brilliant person but he doesn’t have a heart where his mother is

concerned.”. She stated that Ms. STEAD has been extremely upset since this -
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guardianship started and has been calling her at least one time iaef da.y'.' She didfﬂot call -
that frequently prior to theinstitution-of'theigudrdianship. .
4.2  ‘Written Materials Reviewed, .. -

All'pleadings-and Declarations, multiple Durable Powers &f Aitb’mey,

‘| [Revocation of Durable Powerof Attomey, real estate evaluation létter 6f-9/24/04 i R

(WAYNE BELL).

|5.0" -Nature, Cause and Degree of Incapacity - Fiunttional Limitations;

5.1 Medical Diagnosis and“Cause; - ¢+ F 07 el W T et

Mo . MsISTEAD suffers frori chronic hsj;p‘éifteh”s.'ion; mild lower'leg edema; hiéféf;/ of,

| degenerative osteoarthritis-and’ occasional goitt, some ‘cardicmyopathy with éd'ri@glé'ﬁti\}é,

heart failure, mild renal insufficiéncy and ild'adult-onset dibgies mellitus!*She is also
suffering some depression. ' : : o
;7582 Degree.of Indapacity. > .- «# 7T 0 T s pe
¢ . »Acoording to Her tréating physician aAd cduinselor SHEIE ot sufbing Som any

incapacity.: - . 1

6.0 " Alternativesto:Guardiasiship; = * /7 . - e

A .. - Ms:STEAD has placed her personal assets into s livife trét with Noriiwest . -
| Trustée & Managemenit Services as Truste#!’ In'mi§ 6pinion, shewas coripetent to doso

land is competent to execute' a Durable Power of Attorney. -

7.0  Abilities of Alleged Incapacitated Person and Degree of Assistance Required.

07 Tl my opinton, MsiSTEAD is Capable of midnaging hierPersonal aid financial

affairs. She is capable-of; and has; made arrangements for the ﬁaﬂdﬁng of her financial
. . ‘ . [
DT I ST S R E A R ERTI

affairs by a'qualified trustee.. . i
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8.0 Recommendation as to Appointment of Guardian.
It is my opinion that Ms. STEAD does not need a éuardiaﬁ of either her person or
estate. _ '
9.0 Recommendation Regarding Alleged Incapacitated ferébn‘s Right to Vote:
Ms. STEAD should retain the right to vote. | | -
10.0 Evaluation of Proposed Guar.dian:
In the event that the Court were to app{aint a guardian, it would be my
recommendation that it not be Mr. SAMUELS. - |
10.1 Dates of Contact BetweenA Guardian Ad Litem and Proposed

.Guardian and Written Materials Reviewed:

October 7, 2004, see 4.2 above

10.2 Identity and Contact Information Regarding l;rbp osed Guardizan:
Name: ROGER SAMUELS | |
Mailing Address: P.O. Box 813, Kettle Falls, WA 99141
Street Address (if different from abbve):
Telephone Numiber: 684-1105
Fax Number:
E-mail Address: ;‘

If Guardian is Certified,
Provide Certification No.:

Relationship, if any, between Proposed Guardian and Alleged Incapacitated Person: Mr.
SAMUELS is the son of MARION STEAD. | |
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10.3 Description of Steps Proposed Guardian I—Izg‘;orln’teﬁds to Taketo’

|| Meet the Alleged Incapacitated Person's Needs.

Mr. SAMUELS has been removed by Ms. STEAD as her atto—ney-m-fact for

taking actions on her behalf*which she opposed. He proposes o reassime the duties of

paying her bills, managing her income and- a351st1ng-1n ménaging herpersenal affairs.” -

11.0 Recommendation Regarding Advice of Right to:Jufy Frial:
This will be determined by Ms. STEAD andher attorfiey: -

12.0 Recommendation Regarding'Appoinirentof Independént Counsel.”

Mr. BRAFF has been appointed:

13.0 Estimate of Estate (Based on. Available Informahon)

Real Property Colvﬂle home | ’ $ 141 900 OO MOL
‘Eash on Hand - pcrsonal account & SOOOO -
Business _ S _
Securities —Edward J oneo $125942.00 ..
Mortgages and Notes $. g
Bank/Trust Account — N.W. Trustee $ 5,000.00
Cash Surrender Yélue Insurance 3
Personal Property R
| Sources of Income: Somal Secunty $ 1,022.00/mo.
W] Otfier: 1 Beneﬁ01ary of testamentary trust - $ o o
$..
ESTIMATED TOTAL §273,342.00 -~ .. |]...
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14.0 Recommendation Regarding Bond/Annual Reports. IEecofninehd that:

Tn the event that the Court holds that a guardianship is necessary, I recommend
that é bond be set in the amount of the unrestricted assets and that the guardian be
required to file reports every year.

15.0 Recommendation Regarding Presence of Alleged Incapacitated Person at
Hearing v | .

The preéence of the Alleged Incapacitated Person 5houfd not be waived, as she is
able to attend the hearing. | ' |
16.0 Other Recommendations.

None |
1;7.0 Recommendation as to Guardian Ad Litem's Continuing Involvement in
Future Proceedings. ' ‘

I r’ecom'mend .th_at the Guardian Ad Li.tem

[ ]be. |

[ X ] notbe ,

involved in future proceedings in this matter. | _
18.0 Individuals Who Should be Advised of Their Right to Requést Special Notice
of Pxfoceédings Pursuant to RCW 11.92.150.

| Name, Title and Address Relationship to Alleged
Incapacitated Person
ROGER SAMUELS | Son
P.0. Box 813, Kettle Falls, WA 99141
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I certify (or declare) underpenalty of perjiry under fhe'laws of fhe State o

‘Washington that to the best of my knowledge the statements dbové ate trus and correct.

WSBA #11274

Sigrature of Attorney Printed Name of Attomey WSBA/CPG#

| NS00 MapleSuite 300~ - 500-328-3777 /509-326:6473
Address Telephone/Fax Number

Spokane, WA 99201 __woodardhiigRés@igRiestaett <
City, State, Zip Code - E-Mail Address o
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APPENDIX 4



WASHINGTON’S FORMER RULES OF PROFESSIONAL
CONDUCT
(As of September 1, 2003)

RPC 1.2 SCOPE OF REPRESENTATION

(a) A lawyer shall abide by a client's decisions concerning the objectives of representation, subject to
sections (c), (d) and (e), and shall consult with the client as to the means by which they are to be pursued.
A lawyer shall abide by a client's decision whether to accept an offer of settlement of a matter. In a
criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a
plea to be entered, whether to waive jury trial and whether the client will testify.

RPC 1.6 CONFIDENTIALITY

(a) A lawyer shall not reveal confidences or secrets relating to representation of a client unless the client
consents after consultation, except for disclosures that are impliedly authorized in order to carry out the
representation, and except as stated in sections (b)and (c).

RPC 1.8 CONFLICT OF INTEREST; PROHIBITED TRANSACTIONS; CURRENT

CLIENT

- Alawyer who is representing a client in a matter:

(b) Shall not use information relating to representation of a client to the disadvantage of the client unless
the client consents in writing after consultation.

RPC 1.9 CONFLICT OF INTEREST; FORMER CLIENT

A lawyer who has formerly represented a client in a matter shall not thereafter:

(a) Represent another person in the same or a substantially related matter in which that person's interests
are materially adverse to the interests of the former client unless the former client consents in writing after
consultation and a full disclosure of the material facts; or

(b) Use confidences or secrets relating to the representation to the disadvantage of the former client,
except as rule 1.6 would permit.

RPC 1.15 DECLINING OR TERMINATING REPRESENTATION

(d) A lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as
giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers
and property to which the client is entitled and refunding any advance payment of fee that has not been
earned. The lawyer may retain papers relating to the client to the extent permitted by other law.

RPC 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

(¢) Knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an
assertion that no valid obligation exists;

RPC 8.4 MISCONDUCT
It is professional misconduct for a lawyer to:
(d) engage in conduct that is prejudicial to the administration of justice;



